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THE PRACTICE OF THE BAR. 


Tuere is nothing connected with the legal profession so gener- 
ally misunderstood, and certainly nothing which is capable of being 
placed in a clearer light, than the principle of advocacy as deve- 
loped in the practice of the Bar. Even among lawyers it is not 
unusual to hear the most singular doctrines advanced, and positions 
assumed which are at variance with the true theory of our profes- 
sion, and will not bear the test of a strict examination. It is unfor- 
tunate that principles should ever be maintained in relation to this 
subject which tend to increase the popular prejudice against the 
Bar, and especially against those, who, by their ability and success, 
are peculiarly liable to misrepresentation and calumny. It is equal- 
ly unfortunate that members of the profession who hold them- 
selves up as models of uprightness, who undertake no causes but 
the best, who have ho clients but the pure, and who regard them- 
selves as practitioners upon higher principles than ordinary 
men, should (as they sometimes do) by their conduct disgrace the 
whole profession, and give the lie direct to all their protestations. 
Of all persons in this breathing world,” we desire to be deliver- 
ed from self-styled conscientious lawyers, who will engage for no 
parties that are not morally right, and who throw the weight of 
their own character into every cause they have; the practical re- 
sult of which is, that when they are in the wrong, both morally 
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and legally, they insist upon the wrong with the same pertinacity, 
earnestness, and personal feeling, that they do upon the right. 
Such men, in effect, try their causes in their own chambers. Act- 
ing themselves as judges, their clients are the witnesses, and they 
go into court with a full conviction that justice will be outraged in 
their persons, unless they are successful. 

The place to try causes is before the properly constituted tribu- 
nals ; and although every man of character, under our system, may 
to a certain extent select his causes and refuse retainers, yet the 
sober truth is, that the more mercenary our profession is, the more 
it will deserve respect, and conduce to the safety of the citizen and 
the welfare of society ; with the understanding always, that every 
practitioner is to try his causes upon the law and the evidence, and 
without suffering his own personal feelings to influence his judg- 
ment or point his argument. The English rule, that no barrister 
may decline a brief, under ordinary circumstances, and must be on 
that side for which he is first retained, or not be in the case at all, 
we regard as safer than our own practice, by which a counsellor 
may select his own causes, — taking those which will pay the best, 
or which he considers (upon the slightest possible testimony, that 
of his own client) the most just. Under the latter course, he is in 
danger of becoming identified with his client, and of sharing his 
personal feelings. He may thus become the slave of every artful 
man, and be kept in a constant turmoil and excitement, having no 
rest to his spirit. 

The late controversy in England between the Bar and the Press 
has elicited much discussion upon this subject; and there has ap- 
peared in the Law Magazine an able article which we should be 
glad to copy entire. After defending the Bar from some of the 
vulgar attacks of newspapers, the writer proceeds as follows: 


Let us next observe the moral position of the advocate in cases of disputed 
fact, of which it is impossible for him to ascertain the truth before he accepts the 
retainer, unless, indeed, he could summon al] the witnesses, sift their evidence, 
and anticipate every aspect the case may assume when tried before a jury. He 
reads his brief ; he may possibly find there grounds to believe that his client has 
no cause of action or ground of defence, and if so, he will, if he acts rightly, take 
the earliest opportunity of expressing his opinion, and, if expenses can be yet 
saved, of urging a withdrawal or a compromise ; and if neither can be obtained, 
he will, if for the plaintiff, make a fair statement of the case in the true aspect in 
which he has discerned it, and let it meet its doom as speedily as it can ; or, if 
for a defendant, will content himself with watching and scrutinizing the plaintiff’s 
proofs precisely as the judge himself does when no counsel appears for the de- 
fence. But the unprofessional reader may be assured that of cases seriously liti- 
gated those which call for this exercise of duty are comparatively rare. If he 
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THE PRACTICE OF THE BAR. 943 
puts his reliance on such statements of a barrister’s practice as ‘ the aim of their 
lives is to wrest the law to the purposes of well-paying clients and defeat justice,’ 
‘ their tongues being ready for any hirers and wrong-doers requiring their assist- 
ance, while the innocent and oppressed rely on their own integrity, by far the 
larger half of the Bar will always be agents and instruments of wrong-doing,’ 
‘ it is only in the temple of justice that they glory in procuring the triumph of the 
wrong-doer ’—he must suppose that it is the habit of clients to stand confessed, 
before their counsel, wrong-doers and oppressors ; that they avow even in their own 
statements that they have suborned witnesses to promote a case of falsehood at 
the risk of ruinous costs ; or that, if the avowal is not made in terms, the injustice 
of the attempt is so obvious on the face of the instructions, that the advocate will 
at once understand that he may prepare for the enjoyment of that which is alleged to 
be his pleasure as well as his business —the becoming an accomplice in triumph- 
ant villany. It requires no witness but human nature to prove the impossibility 
of this charge. Before the client can state his own case with this most amazing 
candor, even to his attorney, in order that his attorney may present it through as 
pellueid a medium to his counsel, he must, at least, perceive it himself in its naked 
baseness. Did this ever happen? There may, indeed, be cases dependent on the 
truth or falsehood of a single fact which must be known to the principal, as the 
genuineness or forgery of a signature alleged to be his own ; but even then palli- 
ations and excuses, suggestions utterly false or partially true, of some moral con- 
siderations which half excuse the fraud, rise up between the conscience and the 
sin, and embolden him to mislead, not only his counsel, but his attorney.’ In 
such eases do the assailants of the Bar believe that a confession of the intended 
fraud and perjury erer found its way into a brief; or do they really think that if it 
did, or statements leading direetly to the same -conclusion were found there, any 
counsel would become the instrument of uttering as genuine what he knew to be 
forged? But the cases which depend upon facts of this stubborn nature are com- 
paratively few. In many cases the client himself is only acquainted with the cir- 
cumstances of his own case, through the medium of other minds, of servants or 
other agents at a distance, all more or less disturbed by interest or colored by 
prejudice ; and, in more, his own perceptions are moulded by his resentments or 
his wishes. 

It is matter of curious observation, how any event, which is shared, or 
witnessed merely, in a state of hurry or excitement, presents different and even op- 
posite aspects to the memory, and how a bias, from some almost or wholly imper- 
ceptible cause, converts spectators, who are without interest and above suspicion, 
into partisan witnesses. Such is almost every case of litigated collision by land or 
water ; in which itis usual to find both bystanders and passengers differing, not only 





1 It is well known by the members of that branch of the profession which comes in im- 
mediate contact with the parties, how difficult it is to prevail on them to disclose any facts 
they deem unfavorable to their cases, although the disclosure is of the greatest importance 
to their own interests. A curious instance of this hardihood in concealing unfavorable facts 
occurred many years ago on the home circuit in an ejectment brought by a female to re- 
cover one,of the Angel estates. Before entering on proof of a long and intricate pedigree 
which her counsel, Mr. Adolphus, had opened, the late Mr. Gurney, who was counsel for 
the defendants, offered to prove a fact, which, if true, would put an end to the action at once 
— that the lessor of the plaintiff, who claimed to be sole heiress, had two brothers living, 
one of whom was in court. Mr. Adolphus assented—the fact was proved —and, on the 
lady being asked whether she had communicated the fact to her attorney, replied, ‘ To be sure 
not ; do you take me for a fool? Why, he could not have undertaken the case if I had told 
him that.’ 
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on the looser points of sobriety and speed, but on such matters of direct opposition 
as on which side of the road or river each carriage or vessel was proceeding, and 
even on which side of a carriage or vessel a blow was struck. If such differences 
arise in the recollection of impartial persons, surely it cannot be surprising that 
each party is confident that he is injured, and communicates his case, in that con- 
fidence, to his counsel. The result is, that, with the exception of cases admitted 
to be without defence, and committed to counsel merely to watch the proofs of the 
adversary, and cases in which no struggle is anticipated on the facts, but their 
legal application alone is disputed, or technical objections are suggested, the 
statement presented to counsel is almost always such as to induce a strong belief 
in the justice of the cause, and to enlist his feelings powerfully in its success. To 
one thus prepossessed, who can wonder that in the animation of the contest the 
first impression is deepened ; and as the little chapter of life, with all its living 
interest, opens around him, his client’s case becomes part of his own being ; that 
his belief in its justice insensibly but inseparably blends with his natural desire to 
succeed ; and that he hears all the arguments and regards all the testimony against 
it with the surprise, dislike, and incredulity of inveterate opinion sharpened by zeal. 
The irregularities which counsel sometimes commit, when betrayed into conver- 
sational attacks on each other, and the petulance with which they occasionally 
treat opposing witnesses, — faults often to be severely censured, and always to be 
deplored, — generally arise from the excess of this conviction, and the i-ritation 
consequent on an attempt to defeat it. No counsel who regards the interests of 
his client, or his own duty to justice, will ever cross-examine with deliberate 
severity a witness whom he does not believe, for the time at least, to be swearing 
falsely ; still less will he condescend to the more insidious art of inducing the 
witness to answer with one meaning, and assume his reply to bear another, and 
thus lead him to give evidence which, intended to be true, shall have the effect of 
falsehood —a species of criminal trickery nearly allied to guilt of the deepest die. 
In commenting on the testimony of witnesses he will never indulge in attacks 
which he does not believe to be deserved, and which he does not also deem essen- 
tial to the just result of the cause ; remembering that witnesses do not, like the 
parties, come voluntarily before the court, and are not, like them, represented by 
counsel ; but if the evidence has important bearing upon the result, and he be- 
lieves it untrue, he is bound to deal with it as false, though the imputation 
of perjury may thus be cast on one who has no present means of repelling it. Un- 
less the cross-examination, which may (though we believe very rarely) succeed 
in developing premeditated falsehood, and the remarks which, supplied by sur- 
rounding circumstances, may lead to its disbelief, were not fearlessly administered 
by counsel, trial by jury would be divested of its most valuable characteristics, 
which surely consist less in the enforced unanimity of twelve men, than in the 
public investigation of evidence, conducted by the vigilant scrutiny of conflicting 
minds.' ‘To avoid all harsh remark as far as possible, to reconcile opposing tes- 





! The sentence of the recent court-martial on Lieutenant Hyder supplies a curious ex- 
ample of the injustice with which counsel are sometimes assailed for their remarks on 
witnesses. The court acquit the prisoner, but ‘ cannot refrain from animadverting in the 
strongest terms of disapprobation on the violent, coarse, and uncalled-for language which 
the prisoner had recourse to in his defence, in allusion to the character’ of a witness named. 
The masterly defence written for Lieutenant Hyder by his counsel Mr. Warren, undoubted- 
ly assails in vigorous and indignant language the evidence of the witness referred to ; and 
if that witness had been one whose testimony was not essential to the charge, the censure 
would have been just ; but the evidence was such as, if believed, proved the offence charged ; 
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timony by any theory rather than that of wilful falsehood, and never to impute it 
unless in the full belief that it has been committed, is the wisdom no less than the 
duty of the advocate, as it was the practice of the greatest of all advocates of our 
time, the late Lord Abinger. As the vehemence of counsel is justified by the 
strong belief they imbibe that the cause they maintain is just, so they are 
bound to conduct it as befits an honest cause, leaving the consequence of 
its falsehood to fall on the client who has deceived them. Although not bound to 
state or prove the case of an adversary, they are bound, if they anticipate it, to 
do so fairly ; to state the entire material effect of an instrument ; to produce no 
document with the hope of raising an impression they believe to be untrue by the 
ambiguity of its language ; to garble nothing ; to conceal nothing ; to misrepre- 
sent nothing ; but to present every argument and illustration which the zeal of the 
most earnest friendship could urge, and which are rarely urged with powerful 
effect unless in the conviction that they are urged for justice. As the zeal of an 
honorable advocate during the progress of a cause is in proportion to the confi- 
dence he feels in its merits, so we believe that the continuance of that confidence 
or its overthrow determines the feeling with which he regards the issue. He 
often remains unconvineed though conquered ; but we ve. ‘ure to assert that the 
only regret, beyond the disappointment of an excited moment, which he feels, 
arises from an impatience of a failure of justice, mingled often with vain regrets 
for the insufficiency of his own exertions ; and that the only permanent feeling of 
pleasure he cherishes in success is nurtured by the consciousness that right has 
been done by his victory. That there are instances in which the pride of intellect, 
in its unhallowed vivacity, may, at the Bar as in other spheres of action, exult in 
the triumph of evil, or in a heartless indifference to evil and good, we do not 
deny ; but that a disposition to glory in the success of wrong is a general charac- 
teristic of the English Bar, we do solemnly deny : and we esteem the charge so 
utterly groundless that, freely acquitting those who have urged it of intentional 
falsehood, we can only regard it as a proof of the force of bias in disturbing the 
aspects of truth, which not only influences barristers, but all men who reason 
through the medium of the prejudices or the affections. 

If we have afforded a glimpse of the manner in which counsel may be honestly 
engaged in each side of a cause dependent on disputed facts, where there is a 
direct opposition of truth and falsehood and the result lies in their development, 
we may approach with confidence those far more numerous cases in which no 
such antagonism prevails. Of this character cases of circumstantial evidence par- 
tially partake, where the circumstances are admitted to be true, and the question 
involves only the inference which the jury should derive from them. If in refer 
ence to these cases, we consider what a strong tendency there is in every mind, 
however disinterested, to weave for itself a theory out of the minute incidents 
which surround a transaction, itself shrouded in mystery, and to bend everything 
to its purpose — a disposition requiring to be checked by the strongest vigilance 





if rejected, left it without a tittle of proof. How, then, could the officer accused, asserting 
his innocence, be defended at all, except by impugning the veracity of this witness? All 
the surrounding circumstances, every argument, whether drawn directly from his conduct, 
or from other sources, tended to one conclusion, that the statement he had made on oath 
was untrue. The court-martial (whether rightly or wrongly it is not our province to de- 
cide) find that it was untrue, or at least that they could not rely on it as true, by finding the 
prisoner not guilty ; and if Lieutenant Hyder felt it to be so, as he asserted by his own lips, 
though in the language of Mr. Warren, was he not entitled to argue that which his judges 
have found, by the aid of the very defence they thus impugn ? 
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of juries in trying charges of secret crime —we shall not wonder that counsel, 
having been assured of the fact itself by his client as he desires to establish it, 
should find in everything a tendency to prove it true. In such cases, however, 
there ¢s an ultimate question of truth and falsehood, though depending not on the 
verity of evidence, but on the strength of inferences ; but there are many others 
which are questions of judgment, of science, of skill — questions of degree, not 
of opposition — which engage all the accomplishments which the advocate may 
happen to possess in literature, science, or art. Such are questions of copyright 
and patent, when the contest is whether the work for which protection is sought 
has such originality as to deserve it ; whether an alleged imitator has sought to 
monopolize a principle, or only a new mode of application ; how far similarities 
are indicative of piracies ; what steps and gradations of improvement can be with- 
held from public endeavor for private recompense ; which are not questions in- 
volving truth or falsehood, but matters of skill, on which an ingenious mind, hav- 
ing once received its cue, will proceed with increasing ardor, and bring to un- 
skilled judges and juries the most important aid. Thus when rights alleged to 
have been acquired by prescription or user are questioned, and acts of enjoyment 
are proved on the one side, met by proofs of interruption on the other, the mind 
has only to estimate a question of degree, and will decide on a mere balance of admit- 
ted facts according to its own tendency. Thus, in the most interesting of all ques- 
tions which engage the powers and affections of an advocate — questions of mental 
competency to perform important acts — which involve the highest moral considera- 
tions — which berder on the most affecting solemnities of life and death, and ren- 
der ‘ metaphysical aid’ far more needful than skill in analyzing evidence, not 
the ordinary prepossessions merely are enlisted in the cause by the first view 
presented ; but the highest faculties, the noblest prejudices, the finest trains of 
speculative thought, all find delighted exercise in the vivid operations of the mind, 
thus awakened from its languor and impelled along the course of profound and 
subtle inquiry. In these contests, particular facts may be disputed ; the wish of 
a witness will sometimes be ‘ father to the thought,’ and cireumstances will be 
confused by the affections ; but the result will rather depend on philosophical in- 
ference applied to the affairs of life than on the veracity of witnesses. The cele- 
brated cause, *‘ Doe on the demise of Tatham v. Wright,’ in which the title of 
the estate of Hornby Castle in Lancashire depended on the validity of the will of 
Mr. Marsden, which was after two successive verdicts in its favor ultimately set 
aside, supplies a signal example of this position. In support of the will, which 
was elaborately prepared by a solicitor of high character, it was proved that the 
testator had lived to the verge of old age, apparently at the head of a liberal esta- 
blishment, entertaining guests with courtesy —that he had bought, sold, ex- 
changed, and mortgaged largely — that he had executed a great number of deeds, 
attested by witnesses of unblemished honor — and that he had corresponded with 
numerous persons in different periods of his life by letters,which, if the genuine 
products of his own mind, could leave no doubt of his competency ; and had par- 
taken of the holiest rites of religious worship. On the other hand, it was alleged 
that being a person of feeble understanding, never developed beyond the state of 
ordinary childhood, he had been all his lifetime in bondage — the puppet and the 
slave of his steward, whose family, engaged with their father in a conspiracy for 
years to acquire dominion over his estate, had contrived to present him to casual 
acquaintances and guests in favorable aspects — to engage him in various matters 
of business, and really to guide him in all, — nay, to write for him the letters he 
was to copy, and which were in due season, to be adduced as evidence in support 
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of final dispositions made under their control. This case also was sustained by a 
great body of proof, consisting of instances of great debility of intellect, and of 
base subjection to his inferiors, extending over many years, and strong grounds 
were suggested, as apparent in his letters, to indicate that they were not the un- 
aided productions of his mind. The facts of both cases were probably true in the 
main, notwithstanding some natural mistakes and exaggerations —the truth pro- 
bably lying between both theories — and the real question resolving itself into that 
which the law must leave as much to the feelings as the reason of juries — what 
degree of intellect and will should suffice to give validity to a solemn act, disposing 
of property which the owner can no longer enjoy? Surely it can never be said, 
that in cases of this nature —and those akin to them, as cases of life insurance — 
the counsel, who survey the intellectual or physical history of a life from the 
aspect presented by each side, and who struggle for the success of a theory to 
which they become passionately devoted, deserve to be branded as ‘ liars!’ In 
questions of character, again, involving the import and effeet of words spoken 
or written, and sometimes contrasting the inevitable mischief accruing to indi- 
vidual reputation with the supposed duty of the utterer, — questions in which the 
noble office of law in protecting as substantial property the impressions wrought 
on men’s minds by individual conduct —the breathing fragrance of life —is re- 
garded with reference to the exigencies of society which may require an individual 
sacrifice — the office of the advocate on either side is surely neither deceptive nor 
ignoble. In questions of the amount of unliquidated damages, the counsel, who 
pictures the wrong to be compensated, and he who suggests the grounds of miti- 
gation, may not only both be honest, but both right — each taking his own share 
in presentimg the truth, so far as it can be elicited, to the minds of the jury — the 
extent of wrong on the one side, the just allowances for human frailty on the 


other. 


The writer proceeds to discuss the law of retainer, and then the 
question whether counsel are justified in defending the guilty. A 
small portion of this we formerly published, but it will bear repe- 
tition. 


It will be asked if counsel are justified in defending the guilty? We answer, 
yes, often, if prisoners are to be defended at all, for few comparatively are brought 
to trial who are really guiltless ; and unless we would establish a preliminary tri- 
bunal to decide the ultimate question of guilt, who shall decide? Shall the press, 
which, after the solemn investigation and conviction, censures the counsel for his 
efforts to avert it, anticipate the result by its ban? Shall the counsel decide for 
himself? Here, as in civil cases, where there is a real struggle to be made, we 
shall find him assured of his client’s innocence, and disposed to believe it. Or 
shall he shrink from an arduous and generally unprofitable duty, because he shares 
the prejudice created by statements which, apparently conclusive, will often, when 
delivered in open court and sifted by the rules of evidence, shrink into insignifi- 
cance’ If when Bellingham shot Mr. Percival dead in the lobby of the com- 
mons, and he was hurried to his trial in a few days, while the public mind wi 
awakened from its paralysis of horror only by the fever for retribution, the law 
had allowed him to make the defence of insanity by counsel —which was a 
mockery made by himself — few men capable of the duty would have willingly per- 
formed it ; and yet, who, regarding, as we do, that trial as a stain on our judicial 
annals, does not wish the courage of an advocate had been called for and exerted! 
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Few doubted the guilt of Eliza Fenning till investigation was prompted by sym- 
pathy for her lamentable fate ; few now believe it ; and who does not wish that 
some voice more powerful than that of astonished and bewildered innocence had been 
heard in her behalf before her prejudiced jury and her reckless judge? Even where 
the evidence of the prisoner’s guilt seems most clear, the intervention of an acute 
mind, expressly and avowedly engaged to make every inquiry and suggestion 
which can render it doubtful, conduces to the satisfaction with which it is desira- 
ble the administration of criminal justice should be regarded ; and therefore, it 
has sometimes been solicited of counsel by the judge when a prisoner was unaid- 
ed. Surely, even Tawell’s conviction, regarded apart from his dying confession, 
is more satisfactory to the world than ifthe speech of counsel had been denied him. 

Again ; although it may be clear that a prisoner is guilty of an heinous of- 
fence, and deserves the moral indignation which pursues him, it does not neces- 
sarily follow that he is guilty of the precise crime for which he is indicted. Is it 
desired, then, that, being charged with one offence he should be convicted of ano- 
ther — or that the differences between all kindred offences should be swept away 
— or that, if they exist, they should not be suggested and urged on his behalf by 
parties capable of the office? Thistlewood and his associates of Cato Street stood 
confessedly assassins in purpose and murderers in deed —and yet the courage, 
the zeal and the talent with which the late Mr. Adolphus, suddenly requested to 
render them his gratuitous services, conducted their defences on their trials for 
high treason, have been always regarded as the legitimate subject of pride to the 
English Bar: and most justly ; because by such exertions, made in spite of dis- 
taste and obloquy, the barriers against the encroachment of prerogative are main- 
tained amidst the worst of dangers — those which are veiled by prejudice and 
sympathy. Lord George Gordon was not guiltless of reckless indiscretion which 
contributed to many deaths. Hardy and his associates were not guiltless of sedi- 
tions combination ; yet on their acquittal depended the destruction of the doctrine 
of inferential or cumulative treason ; and the counsel who obtained it — wielding 
only the weapons which the constitution itself afforded in the very Thermopyle 
of our liberties — have deserved something better from their countrymen for their 
profession than the vituperation of the most earnest advocates of popular 
rights. Even when not only guilt, but the particular degree of guilt, im- 
puted is clear, the prisoner is entitled to his acquittal, unless it is proved by 
legal evidence and according to the forms of law ; and his counsel is not only en- 
titled but bound to urge any defect of proof which may exist in the prosecutor’s 
case, and every objection of form which may arise to his proceedings. This is 
the prisoner's right —as sacred as any which artificial society creates or sanctions. 
The same authority which assumes to inflict on him suffering or death recognizes 
the qualification of these conditions ; and as it is the duty of the judges, in the ab- 
sence of counsel, to afford him their protection, so it is the duty of counsel to 
claim it, whatever may be his opinion of their wisdom. Whether it is better that 
the sphere of investigation should be fenced in by certain rules, which, sometimes 
excluding truth, may repel prejudice and falsehood, or is immeasurably expand- 
ed till it comprises hearsay ten times repeated, vague impressions and even dreams, 
as with the French ; whether a disdain of technical accuracy or its excess works 
best for justice ; while the law allows technical defences to the prisoner, they are 
his right —all perhaps that poverty and guilt have left him— but still his own. 
Would it have been well, we ask, if the seven wretched and guilty Spaniards, 
who were convicted at Exeter of a most atrocious deed, had s: ffered the death 
to which indignation, morally just, had doomed them, without the aid of counsel 
first to suggest and ultimately to maintain the objections which averted their exe- 
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cution by showing that its infliction would have been in violation of the law of 
nations’? When, indeed, a trial involves the issues of life, any form, however 
else it may seem withered and sapless, partakes in the tragie interest which at- 
tends the impending catastrophe ; its stubbornness, which else might seem vexa- 
tious, becomes awful ; and if, as in the defence of Frost by Pollock and Kelly, 
maintained with solemn earnestness and power, itseems no longer technical, but 
is imbued with vital strength by the energy which opposes it to the seaffold. 

The three instances of alleged malpractice which alone have been particular- 
ized in all the recent attacks we have read on the Bar, refer exclusively to this 
branch of its practice. They are the defences of Couvoisier by Phillips, of the 
Quaker Tawell by Kelly, and of Queen Caroline by Brougham ; and we will 
shortly notice each, rather as affording illustrations of the duties and the dangers 
of advocacy, than as presuming to volunteer a defence of the eminent persons ac- 
cused.’ For the first, indeed, if the facts were really as they have been represent- 
ed, we should have no defence to offer. It has been alleged that Mr. Charles 
Phillips, having in the course of the trial of Couvoisier for the murder of Lord 
William Russell, received from his client 2 confession of guilt, not only persisted 
in the defence, but sought in his address to the jury to suggest that the erime 
might have been committed by other servants of their murdered Master. On the 
first part of the charge, we think Mr. Phillips, even on his accusers’ statement, 
entirely right. A man is not to be convicted because all the world believe him 
guilty ; nor because a confidential confession, which the law protects as sacred, 
would show, if proved, that all the world is right ; but because the evidence on which 
the jury are sworn to determine proves him guilty. To abandon the defence of a 
client, in the midst of his trial, beeause, in the most sacred of human confidences, 
he confesses his cuilt to his advoeate, would be to violate a trust of which the 
preservation is more important to human security and happiness than the punish- 
ment of a thousand crimes. But the duty of the advocate, thus conscious of his 
client’s guilt, is strictly confined to the detection of defects in the evidence offered 
to convict him, and the suggestion of such legal difficulties as the most guilty has 
aright to urge. Whether unhappily apprized that he has the misfortune to be 
the advocate of a guilty man before he enters on the defence or in its progress, 
(and however may be alleged against the Bara preference for defending the guilty, 
we venture to assert that it zs regarded as a misfortune and not a glory,) he is to 
confine his defence to the application of those safeguards against illegal conviction, 
which are the right of the guilty as well as the innocent, and to abstain from any 
attempt to cast suspicion on those whom he knows to be guiltless. If therefore, 


1 These charges are thus summed up in an article of Punch, which the Eraminer cha 
racterizes as ‘ powerful and unsparing.’ 

‘If a murderer is to be rescued from the gallows, the barrister blubbers over him, as in 
Tawell’s case ; or accuses a wrong person, as in Couvoisier’s case. Ifa naughty woman is 
to be screened, a barrister will bring Heaven itself into court, and call Providence to witness 
that she is pure and spotless, as a certain great advocate and schoolmaster abroad did for a 
cerlain lamented Queen Caroline.’ 

The same article contains a bitter attack on the memory of Sir William Follett, on the 
authority of an anonymous writer in Frazer’s Magazine, that he would‘ play the artful dodge 
with affidavits,’ which a subsequent writer in Mr. Jerrold’s Magazine improves by adding 
‘ so that no judge would trust the reading of them to him.’ We do not believe Sir William 
Follett was ever guilty of mis-reading or misrepresenting an affidavit ; and every barrister 
knows the last statement to be untrue. Surely something more than anonymous authority 
for a general charge, without any instance given, may be requTfed from the justice of a pub- 
lie writer, before he assails the memory of the freshly dead, and inflicts inestimable misery 
on survivors ! 
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it is true that Mr. Phillips, not only urged, as we think his duty required, that 
the circumstantial evidence adduced to prove his client’s guilt was consistent with 
the possibility of his innocence, but threw out imputations on others, we agree 
* that it was a grievous fault,’ but trust, as we have been assured, it is altogether 
untrue. But, supposing the charge to any extent true, surely it is too much to 
impute such a lapse, made under peculiar circumstances of great agitation, — 
inferred, perhaps, from words never intended to bear such construction — a gene- 
ral imputation against the Bar, or to fix it with sanctioning the course, because 
the vituperated counsel afterwards received from the Lord Chancellor an appoint- 
ment as a country commissioner of bankrupts! For that appointment the Bar is 
not responsible ; but, having mentioned it, we think it due to a gentleman of high 
and peculiar talent and of unblemished domestic and social life to express our own 
feeling, which is simply that of wonder that he wished or accepted it. ‘Those who 
have known Mr. Charles Phillips only by the reports of his elaborate speeches, 
which, if not quite reaching the highest order of imaginative eloquence at which 
they aim, are, at least, most able and brilliant specimens of an architectural power 
over language well worthy of critical inquiry, are very far from appreciating the 
sparkling repartee, the bounteous humor, the impassioned energy, which frequently 
enriched and vivified his unstudied efforts, and rendered them as delightful as effect- 
ive. If he had not been more solicitous of domestic comfort and repose than 
ambitious of a brilliant destiny, we believe he might have attained the highest 
honors of his profession ; and we cannot think the retirement of such a man 
to a position of almost obscure duty, — to the performance of which he has sue- 
cessfully bent his powers, the subject either of reproach or envy, especially as it 
precludes the recurrence of those temptations to which he is supposed, we believe 
erroneously, to have once yielded. 

The next example of alleged abuse of the right of defence for prisoners is 
the demeanor of Mr. Kelly in the defence of ‘Tawell ; simply consisting of the 
charge, that tears stood in his eyes when he rose to address the jury, and when 
he commented on a letter which the prisoner had written to his wife. If this 
charge had not been reiterated many times, and in respectable quarters, we should 
be ashamed to notice it. Surely those who feel justified in assuming that these 
were forced or simulated tears, excited by the fee on a special retainer, must 
forget for the occasion all the lessons they have learned and taught in human af- 
fections. It is true that Tawell stood then on his trial for one of the worst mur- 
ders ever committed ; that the evidence which had just closed, though cireum- 
stantial, was sufficient to induce a moral certainty of his guilt in impartial minds ; 
and that even his own counsel, though certainly not, as in Couvoisier’s case, 
possessed with a knowledge of his guilt by confession, must have been compelled 
strongly to fear it ; but there was a man still asserting his innocence, who stood 
there for his life or death, possth/y innocent, to abide an issue, if found against 
him, to be followed by irrevocable doom ; and if guilty, still about to die. There 
lies the secret of sympathy which is awakened for those whose crimes are darkest, 
—of the restless curiosity which awaits on their words and locks. They are 
about to receive from human hands, in the midst of life, that doom which is the 
lot of all; a doom not associated, except in the form of its infliction, with infamy ; 
but with heroism, resignation, piety, enduring love ; in its unknown terrors alike to 
all. That change of being is to pass upon them which comes tothe wisest and 
the best ; which, if regarded apart from divine revelation, may be a dismissal to 
another mode of existence infinitely superior to that which we are about to de- 
stroy, and the capital sentence may be a blessed boon ; but which, contemplated 
by the light of Christianity, involves the termination of a state of trial for eternity, 
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under circumstances permitting but a desperate hope. When we inflict any se- 
condary punishment, we can form some estimate, though often a very imperfect 
one, of the suffering we impose ; of transportation, imprisonment, torture itself, 
we can guess something ; but of death we know nothing but of the vain remorse 
and helpless terror that precede it. He whom we send before us on our own great 
journey becomes to us sacred. To one, therefore, who has pondered on such 
consideratjons, as Tawell’s advocate had done, and not vainly ; to one who would 
hasten the abolition of the hangman's office, which assuredly will not survive this 
century ; the spectacle of a man, whose death must speedily follow the day’s issue, 
if adverse, depending on the words of his counsel for the last chance of life, 
—these probably the last favorable words he would ever hear, — with a sense of 
the strange contrast between fair reputation, home, and friends enjoyed a few 
weeks ago, and the present peril and shame, even if attendant on the blackest 
guilt, might surely call into the eyes the tears which have been scoffed at, without 
even suggesting to charity the presence of some of those thousand accidents of 
feeling which touch the source of tears while far deeper emotions are tearless. 
The crime proved, and afterwards confessed, was ¢f atrocity almost without pre- 
cedent ; yet the criminal had for years performed daily offices of duty and kind- 
ness, and won the regard of the innocent ; and although such awful inconsistency 
should obtain no allowance for crime from justice, it may surely be permitted to 
us to tremble at and mourn it. 

The only remaining case adduced against the Bar is Mr. Brougham’s defence 
before the house of lords of Queen Caroline, on the Bill of Pains and Penalties, 
by which it was sought te deprive her of her state and divorce her from her royal 
husband. We do not believe there is any foundation whatever for the sugges- 
tion that he employed any protestations of his own belief in his client's innocence 
on her behalf; on the contrary, we always understood the complaint made against 
him to be the reverse, — that he did not assume that confidence in the Queen's in- 
nocence, which his excellent colleague unquestionably felt, and as far as was fit- 
ting, expressed ; but rather directed the power of his intellectual might to expose 
the wickedness of her accusers. Appeals to Heaven on the part of counsel for his 
own conviction in the justice of his cause are always improper, precisely because 
the office of counsel is understood to be that of an advocate presenting the case of 
another on instructions, and therefore he oversteps his duty when he urges his 
own belief, which is necessarily derived from partial impressions ; whereas if 
counsel were bound to determine the justice of a cause before undertaking it, such 
appeals would consist entirely with the performance of their duty. In the case of 
Queen Caroline, however, the question whether, in her desolation, she had incur- 
red the censure assumed to be just, formed buta slight ingredient in the merits of 
the persecution against which the energy, courage, and fiery indignation of Henry 
Brougham shielded her, though only that she might die a queen! Does the wri- 
ter, who regards these gigantic efforts as a reproach against the Bar, see nothing 
in the history of Caroline of Brunswick but her rank, and, if frail she was, her 
frailty? True, she was a queen; but surely there was enough of the tyranny of 
station and of sex employed to discrown her, and enough of wretchedness in her 
lot, from infaney to her forsaken deathbed, to neutralize the sad regality even in 
the view of the severest judge of dignities! She who is sneered at as ‘* a certain 
lamented Queen Caroline’’ was indeed lamented as queen never had been. Never, 
we will venture to affirm, was the heart of this country so deeply stirred as by in- 
dignation for her wrongs, and sympathy with her grief; when not only in the busy 
walks of life, but in lone hamlets and scattered cottages, to which news of the 
great world finds its way slowly ;— her story, how she had been betrayed in wed- 
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lock, slandered, cast off with implied license for sin, yet tracked, watched with 
Italian perfidy and zeal, and finally assailed by all the power of the state, was fa- 
miliar as household words, and inspired a noble anger which no general wrong 
ean enkindle. A nobler position was never filled by man of any profession, than 
that which her chief advocate, strengthened by these resentments, held at the bar 
of the house of lords, where, expressing the force of a nation’s indignation, he 
defied the palpable array of her enemies, struck beyond them at the power which 
‘ the likeness of a kingly crown had on,’ and put all to flight and to shame. We 
thank the opponents of the Bar that, in their anxiety to add one more to the scanty 
list of improper defences, they have reminded us of the greatest of those opportu- 
nities of defeating injustice, which, far more than all the wealth which the mem- 
bers of the Bar have amassed, or the noble families which they have founded, in 
spite of occasional flaws and frailties, maintain it in the publie mind: opportuni- 
ties in which it has not only defeated particular attempts at oppression, but, by 
exposing in evil times prosecutions for libel, has secured to the press the power 
it now freely sways of defeating countless oppressions. 

If it be asked whether, in thus asserting the intellectual integrity of our profes- 
sion, and the necessity of its relations to a state of society at once complex and 
free, we mean to support any arrogant claim which may have been imputed to us, 
either to social position or to intellectual rank above literature, represented by its 
great mechanical engine, the press, we answer by the strongest negative which 
feeling can dictate or language express. As to position, we really think that men 
who, in their respective spheres, only succeed by virtue of appeals to ‘ the im- 
mortal part of us,’ may well leave to conventional dignitaries, lord mayors, al- 
dermen, sheriffs, ladies patronesses, and their suppliants, the childish strife for 
precedence and place ; and let the city marshalman or the court newsman arrange 
them after what fashion he pleases ; and disdain the struggle for those phantasms 
of children’s toys, those shadows of shades! More for the sake of the worldly 
great than for that of our literature, we should rejoice to see it recognized by 
some outward symbols of its power, some laurelled trophies of its peaceful victo- 
ries. In the comparison between the efforts of the Bar and those of literature, 
if comparison need be, it is obvious that while the direct, palpable, and immedi- 
ate results with which the labors of the advocate are crowned, present more 
certain evidences of suecess than the patient toils or the most glorious inspi- 
rations of literature can achieve, they can suggest no hope of a correspondent du- 
ration. Who ean decide a question of superiority between the speech which, in- 
spired by the excitement of the moment, awes, softens, or elevates a jury to re- 
turn some verdict prolific of good to freedom, and that of the calm, laborious, 
thoughtful efforts which, under its protection, sink into the heart and mould the 
future’ Each effort, in truth, is worthy of esteem in proportion to the intellect- 
ual power it breathes, and the happy adaptation of that power to its uses. The 
most felicitous results of the barrister’s art may attend on speeches which, born 
of the occasion, die with it, and leave no record save the result they achieve ; but 
it is only when the advocate, rising beyond the contentions of ordinary life, draws 
within the sphere of his audience noble principles, or expands their horizon to dis- 
tant scenes, or makes them glow and weep and tremble by opening before them 
and within them the sources of the deepest affections, that he ean claim a high al- 
liance with the great triumphs of literature or art. Tocompare a power which, 
suddenly impelled, produces by daily activity immediate results on human inter- 
ests, with the laborious wisdom which wins its way in silence, and expects its full 
reward in another generation, is obviously impossible. It is only when, in the 
greatest efforts of the advocate, the lasting is involved in the passionate, that the 
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true relation appears ; and in proportion as the advocate borders on the imagina- 
tive or embraces the thoughtful he achieves a place among those whose words are 
worthy to outlive them. 

When, however, we consider the true relation of the Bar to Literature, we feel 
assured that nothing can permanently place them in hostile positions. No other 
great occupations of human energies are so nearly allied ; no others are so direetly 
animated by the reason and the affections ; no others are so entirely lighted up 
from within ; no others are so nobly associated in the achievements and the fame 
of great minds. From Lord Bacon, whose legal acquirements formed a massive 
framework for those visions of future wisdom in which he half anticipated the 
discoveries of ages, down to the present, the annals of the Bar are rich in histo- 
ries of men who have loved Literature, not only well, but wisely. The old law- 
yers, before the division of labor had split men’s faculties into shreds, and labelled 
each for separate use, exulted in blending their classical recollections with their 
professional learning, and embroidered their profound disquisitions of law with rich 
eonceits. And if the multiplicity of statutes and decisions for awhile created a 
severance between literature and Jaw, the intolerable pressure of dry crudities on 
vigorous minds has produceed a generous re-action ; and our own time shows the 
intellects which have been quickened into activity by the exigence of the profession 
of the Bar, grasping and achieving the rewards of learning and faney. Not to 
insist on instances in which the lawyer has been lost in the man of letters, as those 
of Sir William Jones, Macintosh, Horner, and Macaulay, have we not still with 
us in Brougham, Campbell, and Jeffery, illustrious instances of the most assidu- 
ous professional labor relieved or crowned with great literary taste, power and 
suecess ? Of the first it is difficult to speak as yet justly, because the unresting 
activity of his mind has informed so many modes of thought and feeling by turns 
that we cannot separate the transient from the lasting, and may only guess what 
he might have been if a presiding imaginatien had multiplied his prodigious facul- 
ties into each other, and given to their united powers the harmony of the serenest 
wisdom. But this we will venture to prophecy — that when those tangled mazes 
of party association in which his consistency has seemed to be sometimes betrayed 
by his passion or eaprice, shall grow indistinct in the distance, the great works he 
animated and advanced by his passionate genius — for education, for the emancipa- 
tion of slaves and of sects, for liberty and for peace — will tower far above them ; 
and all the vanities and frailties which perplex and bewilder the nearer prospect 
will be lost in the contemplation of mighty efforts and enduring blessings. 

Lord Campbell — if we wished a decisive refutation of the popular sophism, 
that legal studies necessarily contract the mind, which they fence in its course, 
and prevent its dissipation — would afford it. T°or forty years he had pursued with 
unequalled industry and devotion the most laborious studies ; producing from time 
to time legal arguments, not graced with the sweet impressiveness of Follett's 
elocution, but even superior to Follett’s in subtlety of reasoning and fertile illus- 
tration ; sparingly adorned by literary allusion, but always in the purest taste ; 
who having achieved high fortune by his labors, has illustrated his repose by the 
commencement of a literary career, in which not reputation or popularity, but 
fame itself is already secured. But the career of Lord Jeffery affords the most per- 
fect and delightful of all examples of the association of literary with legal labor — 
for with him they were interwoven through the texture of a large portion of active 
life, while he shed the glowing lights of his genius at once on an immense variety 
of human fortunes, which he influenced as an advocate, and on the expancing course 
of contemporary literature, which he rarely touched without adorning. And did 
the lawyer in him sharpen the critic’s asperity or contract the generosity of his 
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nature ! So far was his contemporary advocacy from working this effect, that the 
youth who, in the first glow of animal spirits, seemed disposed to presume faults 
till merits were shown, and sought to subject original genius to the dominion of 
daring wit, terminated his career of judicial criticism, the calmest, gentlest, most 
indulgent of all lovers of the beautiful and encouragers of the young. Listen 
to him now, in his hour of relaxation from the duties of that bench, of which he 
is the brightest ornament, expatiating on the last work of the youngest author, 
and leading you on, through windings of lucid beauty, to admire the most va- 
ried excellence ; and then judge whether the practice of the Bar has contracted 
the heart or clouded the fancy ! 

These are great examples, but, if our space allowed, we might descend 
through all the gradations of the profession, and show how in each the successes 
of literature have been intertwined with legal study and practice. We might re- 
fer to works in which the very faculties for legal excellence have been devel- 
oped in works purely literary, as in the masterly detection of the author of Wa- 
verley by Mr. Leycester Adolphus ; but we have writien enough to show what 
intimate associations exist between Literature and the Bar, and to justify our own 
fervent wish, for the sake of both, that no misconception may break them! 


Supreme Court, Alabama, January Term, 1846. 
Masry, Gutter anp Waxker v. Hernpon. 


There is no inhibition, in the bankrupt act of 1841, or in the relation which the 
state and federal governments bear to each other, or in the grants or restraints 
of power conferred upon them respectively, which deny to the state courts the 
right to entertain an inquiry into the validity of a discharge and certificate upon 
an allegation duly interposed, that the bankrupt did not render a full and com- 
plete inventory of his ‘‘ property, rights of property, and rights and credits,”’ 
but fraudulently concealed the same. 

Quare? May not the discharge and certificate of a bankrupt be impeached for 
fraud by one not a party to the proceedings in bankruptey, according to the 
principles of the common law, without reference to the provisions of the act, 
and in such ease is it not sufficient for the pleadings to state in what the fraud 
consists, without giving the formal notice which the act seems to contemplate. 

Semble: A plea which merely alleges that the debt sought to be recovered is of 
a fiduciary character, is bad; because it states a legal conclusion, instead of 
disclosing the facts, that the court may determine whether the debt is founded 
upon a trust, such as is excepted from the operation of the bankrupt act. 
is not an available objection on error, that notice of an intention to impeach a 
bankrupt’s discharge and certificate, was not given until after the commence- 
ment of the term of the court when the cause was triable ; the act of congress 
does not prescribe the time when the notice must be given, and if too short to 
allow the necessary preparation to be made for trial, a continuance should be 
asked. 

Where a defendant in execution sets up his discharge and certificate as a bank- 
rupt, by a petition, upon which a swpersedeas is awarded, it is competent for the 
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plaintiff to impeach the same for any of the causes provided by the act of con 
gress of 1841, and make up an issue to try the facets. 


Wrir of error to the circuit court of Benton. The defendant 
in error presented his petition to a judge in vacation, setting forth 
that a writ of fieri facias, (which he particularly described, ) had 
been issued against his estate, upon a judgment recovered by the 
plaintiff in error, in October, 1842; that in November, 1543, he 
was regularly declared a bankrupt, by the district court of the 
United States for the northern district of Alabama, and thereby 
fully discharged from all the debts he owed previous to the 9th 
January, preceding, the day when he instituted proceedings in 
bankruptcy. ‘Thereupon he prayed that the fieri facias in question 
might be superseded, until the term of the circuit court of Benton, 
next thereafter to be holden; that then the same might be quashed, 
and the levy discharged. ‘The supersedeas was accordingly granted. 
The plaintiffs in execution gave notice in writing to the defendant, 
that they. would impeach his certificate of final discharge in bank- 
ruptcy, for fraudulent concealment in failing to render a full and 
complete inventory of his * property, rights of property, and rights 
and credits,” pursuant to the bankrupt act of congress, passed in 
1841; setting out particularly the property, &c. omitted to be 
discovered to the district court and submitted to its action. The 
plaintiffs in execution interposed several pleas, alleging that 
although the defendant was owner of the property, &c. described 
in the notice, previous to, and at the time when he filed his petition 
in bankruptcy, yet he fraudulently concealed the same, &c.  Fur- 
ther, that the debt, the collection of which is sought to be enforced 
by the fieri facias, was a “ fiduciary debt,” and contracted by the 
defendant in a “ fiduciary capacity.” ‘The defendant moved the 
court to strike out the pleas that had been filed to his petition to 
the supersedeas ; which motion was granted, the pleas stricken out, 
and a judgment rendered quashing the execution at the plaintifl’s 
costs. 


T. A. Walker, G. W. Gayle, and J. W. Pryor, for the plaintiffs 
in error. The certificate in bankruptcy is the evidence that the 
decree recited has been rendered by a court of limited or special 
jurisdiction ; and by the common law, every judgment, sentence, 
or decree, of a court of general, or limited, or exclusive or con- 
current jurisdiction, may be impeached for fraud, in any court 
where it is attempted to be set up, by all who are injured by the 
fraud, and who are not parties to the judgment. Whether parties 
to the judgment are not bound by it, so long as it stands, and can 
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only avoid it by some direct proceeding, it is not necessary to 
inquire ; for the plaintiffs were not parties to the proceedings in 
bankruptey —not having proved their claims. It must be assumed, 
that the pleas interposed to the petition for the supersedeas are true ; 
that they state such a case as avoids the certificate for fraud, cannot 
be questioned. Bankrupt Act of 1841, § 4, 5. 

The bankrupt law does not expressly, nor by implication, deprive 
the state courts of their common law right, of examining an alle- 
gation of fraud against a decree under which a certificate issues ; 
and there is nothing in the character of such a decree to exempt it 
from the ordinary objections to which other judgments are subject. 
No rule of policy would be opposed, nor would the harmony of 
conflicting jurisdictions be disturbed by the exercise of such a 
power by the state courts; and it cannot be taken away by strained 
construction and remote inferences. If the decree may be at- 
tacked for fraud in the bankrupt court, every creditor, who was 
not a party, or if a party, has discovered frand since the decree 
was rendered, must be allowed to institute his separate proceeding 
for the purpose of testing its validity. And thus there would be 
quite as much expense and vexatious litigation, as if the right of 
contesting it when attempted to be set up, were conceded to all 
courts, state and federal. There can be no doubt but the state 
courts can decide questions arising under the United States laws. 
Judiciary Act of 1789, $ 25, 2 United States Laws, 65. The 
fourth section of the bankrupt law of 1841, impliedly confers the 
jurisdiction, and the sixth section does not take it away. Suppose 
both parties, viz.: the bankrupt and his creditor reside in the state, 
the latter can institute no proceeding in the federal courts against 
the former; so that if the validity of the certificate could not be 
tried in the state courts, it could not be impeached. Besides the 
state tribunals have jurisdiction over the person and property of its 
citizens, and it is not competent for congress to forbid or interrupt 
its exercise. 

The fifieenth section of the first article of the constitution of 
Alabama, and the eighteenth section of the same, guarantee to the 
citizen a remedy for every grievance, and secure to the creditor the 
right to arrest a debtor where there is strong presumption of fraud. 
This being the case, the right to sue and exhaust the remedies 
afforded by the state courts cannot be taken away, although the 
supreme court of the United States may have the ultimate juris- 
diction, if the subordinate tribunals decide against the validity of 
the proceeding under the act of congress. In the matter of Com- 
stock, (5 Law Reporter, 163) ; 2 Bibb’s Rep. 204. 
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The argument that the defendant should be sued on the judg- 
ment against him, that he might plead his discharge, and thus test 
the question of fraud vel non, cannot be supported. Graham v. 
Pierson, (6 Hill’s Rep. 147,) does not discuss the question, and, 
as an authority, is werth nothing. If such a suit were brought, it 
would be a waiver of the lien of the judgment and execution 
thereon (if any,) which the creditor should not be constrained to 
make. See Bankrupt Act, last proviso to second section, and 
Kittredge v. Emerson, (7 Law Reporter, 317.) 

McDougal v. Reid & Talbot, (5 Ala. Rep. 810) is unlike the 
present. The judgment there was subsequent to the institution of 
the proceeding in bankruptcy, though previous to the certificate 
of discharge ; the petition related back to the filing of the petition, 
and prevented the lien of the judgment from attaching. Under 
our statute, the judgment creditor acquires rights which no court 
can take away. (Clay’s Dig. 199, § 1.) The bankrupt must avail 
himself of his certificate by petition for a supersedeas, or suit in 
chancery ; and in either form of proceeding, an issue may be 
framed to try whether the certificate was obtained by fraud. 

Fiduciary debts are excepted from the operation of the bankrupt 
law, and the plea alleging that fact was a sufficient answer to the 
petition for a supersedeas. In the matter of Horace Lord (5 Law 
Reporter, 258) ; In the matter of George Brown, (5 Law Report- 
er, 121, 258); In the matter of Tebbetts, (4 Law Reporter, 259.) 
See also 5 Law Reporter, 202; 5 Hill’s (N. Y.) Reports, 327. 


A. F. Hopkins and W. P. Chilton, for the defendant in error. 

The decree is in itself a discharge of the bankrupt from his debts, 
whether they are reduced to judgment or not; and if a judgment 
has been rendered, no execution can issue thereon ; if it does issue, 
itis a mere nullity. Bankrupt Act,§4; McDougal v. Reid §: Tal- 
bot, (5 Ala. Rep. 810.) The uniform practice in such cases is, 
to direct a perpetual stay of execution on motion. 1 Bos, & P. 
Rep. 426; 1 Cow. Rep. 42; Id. 44; Id. 165; 1 Caines’s Rep. 
249; 4 Johns. Rep. 191; 9 Wend. Rep. 431; 6 Hill’s Rep. 
(N. Y.) 247; Id. 250; 9 Johns. 259. If the creditor insists 
that the bankrupt obtained his certificate by fraud, he must institute 
some direct proceeding to try that question. 

It is admitted that the debts of a fiduciary character are excepted 
from the operation of the bankrupt law, and over these the district 
court had no jurisdiction. But the plea alleging the certificate 
was void for that cause, is itself a mere nullity ; it does not disclose 
the facts which showed that such was the character of the debt ;. 
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it merely affirms a legal conclusion. A party should not be put to 
his demurrer to such a plea. See 3 Stew. Rep. 172. But it was 
irregular to strike out the plea on motion, the error was repaired 
by giving leave to plead over, although the defendant did not avail 
himself of it. 

The bankrupt act contemplates that the creditor should become 
the actor in impeaching the certificate, not by issuing an execution, 
but by notice and suit; the mode adopted, (in effect) makes the 
bankrupt the plaintiff, by his petition for a supersedeas, and denies 
to him the right of availing himself of his certificate, unless he 
shall enter into bond with surety to indemnify the plaintiff if he is 
unsuccessful in resisting the execution. If this be the regular 
course of proceeding, the bankrupt law will often fail in effecting 
the purpose intended, and the debtor lose the benefit of his dis- 
charge. It is no objection to this view, that the judgment and exe- 
cution operate as a lien upon the bankrupt’s estate. The property 
of the bankrupt passes to the assignee, who takes it cwm onere ; the 
law expressly reserves the lien from the operation of the decree, 
and of consequence affords the means for its enforcement. As to 
the property on which the lien attached, the judgment remains in 
full force, and it may be seized under an execution; and there is 
no lien upon after acquired property —as to this, the judgment is 
wholly inoperative. Ex parte Newall, assignee of Browne (5 Law 
Reporter, 306.) 

There was no sufficient notice that the decree and certificate 
would be impeached for fraud. It was not given until three days 
after the commencement of the term of the court. 

The state courts have no jurisdiction to inquire into the fact of 
fraud or wilful concealment by the bankrupt. If the discharge is 
successfully impeached, it is set aside and annulled én foto ; whereas 
if it was adjudged void by a state tribunal, such decision would 
affect it only in the particular case, while it would continue in force 
as to all other cases. The certificate, it is declared, is a complete 
discharge of all debts provable under the act. Now suppose a 
majority of the creditors were to object before the district court, 
that the bankrupt has made a fraudulent conveyance, or that he had 
intentionally concealed a part of his property, and an issue was 
made up and determined in favor of the latter; would not the de- 
cision conclude all creditors, whether before the court or not, and 
prevent a collateral impeachment of the decree? The subject of 
bankruptcy is in its nature exclusive, and should not depend for the 
uniformity of its administration, upon the various conflicting adju- 
dications of different jurisdictions. 
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The jurisdiction of the district court, by the 6th section of the 
act, extends not only to creditors who prove their debts, but to those 
whose debts constitute present subsisting claims capable of being 
asserted ; and the district courts have uniformly interposed to sus- 
pend and control proceedings in the state courts which interfered 
with the administration of the bankrupt’s estate. See Ex parte Win- 
throp, (5 Law Rep. 19, 24); Kittredge v. Warren, (5 Law Rep. 
77) ; Christie v. The City Bank of New Orleans, (7 Law Rep. 
553.) ‘ The power both as regards the enactment of the law, 
and giving effect to it, belongs to the federal government exclu- 
sively.” Lx parte Bellows §; Peck, (7 Law Rep. 119); 1 West- 
ern Law Journal, 15. In the case last cited from 7 Law 
Reporter, it is said, “If the bankrupt obtains his discharge, and 
pleads it as a bar, and the creditor means to contest its validity, by 
replying fraud, that the debt is not otherwise within the discharge, 
the creditor should apply to the district court for leave to proceed 
in the cause, and to test the validity of the discharge by a trial in 
the state court, which is granted of course on suitable proofs and 
affidavits.” The district court has plenary chancery powers to 
be exercised in a summary way, and may well award the issue to 
the law court of the state. 


Cotuirr, C. J. The act of 1841, “ to establish a uniform sys- 
tem of bankruptcy throughout the United States,” invests the dis- 
trict court of each district with jurisdiction in all matters and pro- 
ceedings in bankruptcy, arising under that or any subsequent enact- 
ment upon the same subject; and the district judge may adjourn 
any point or question arising in such case into the circuit court for 
the district, in his discretion, to be there heard and determined. 
“ And the jurisdiction hereby conferred on the district court shall 
extend to all cases and controversies in bankruptcy arising between 
the bankrupt and any creditor or creditors who shall claim any 
debt or demand under the bankruptcy ; to all cases and coutrover- 
sies between such creditors and the assignee of the estate, whether 
in office or removed ; to all cases and controversies between such 
assignee and the bankrupt, and to al] acts, matters and things to 
be done under and in virtue of the bankruptcy, until the final dis- 
tribution and settlement of the estate of the bankrupt, and the close 
of the proceedings in bankruptcy. ” 

By the eighth section, the circuit court of the district where the 
decree of bankruptcy is passed, is authorized to exercise concur- 
rent jurisdiction with the district court, of all suits at law and in 
equity which shall be brought by any assignee against any person 
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claiming an adverse interest, or by such person against such as- 
signee touching any property or rights of property of the bankrupt, 
“transferable to, or vested in such assignee ; and no suit at law, 
or in equity, shall in any case be maintainable by or against such 
assignee, or by or against any person claiming an adverse interest, 
touching the property and rights of property aforesaid in any court 
whatsoever, unless the same shall be brought within two years af- 
ter the declaration and decree in bankruptcy, or after the cause of 
suit shall first have accrued.” These are the only provisions of 
the act that confer or inhibit the exercise of jurisdiction, save only 
the authority expre.sly delegated to compel obedience to all orders 
and decrees in brnkruptey, “by process of contempt and other 
remedial process,” and “to prescribe suitable rules, regulations 
and forms of proceeding in all matters of bankruptey,” &c., in 
advancement of the purposes for which the law was enacted. 

The act then does not affirmatively authorize the district or cir- 
cuit court to entertain a direct proceeding with the view to annul 
the certificate of a bankrupt, and if such a power is inferrible by 
construction, it is certain there are no negative terms employed 
which inhibit any court from considering the validity of the certi- 
ficate when it is drawn in question by the pleadings. ‘To impugn 
the certificate because of the fraud of the bankrupt in obtaining it, 
is certainly not a proceeding, case, or controversy in bankruptcy, 
at the suit of the bankrupt; or between himself and a creditor 
claiming a debt or demand under the bankruptcy ; or between the 
assignee and a creditor ; or between the assignee and the bankrupt. 
And with no semblance of reason can it be considered as an “ act, 
matter, or thing to be done under and in virtue of the bankruptcy.” 
This latter class of cases is limited in terms to matters accruing 
previous to “final distribution and settlement of the estate of the 
bankrupt, and the’ close of the proceedings in bankruptcy.” 
Without more particularly noticing the purport of the eighth 
section, it is quite enough to say, that it does not embrace the case 
of a creditor seeking to enforce by execution the collection of his 
judgment against a certificated bankrupt. 

The fourth section of the act provides that, if a bankrupt “ shall 
be guilty of any fraud or wilful concealment of his property or 
rights of property, or shall have preferred any of his creditors, 
contrary to the provisions of this act, or shall wilfully omit or refuse 
to comply with any orders or directions of such court, or to con- 
form to any other requisites of this act, or shall in the proceedings 
under this act, admit a false or fictitious debt against his estate, 
he shall not be entitled to any such discharge or certificate,” &e. 
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Further, a “ discharge and certificate, when duly granted, shall in 
all courts of justice be deemed a full and complete discharge of all 
debts, contracts and other engagements of such bankrupt, which 
are provable under this act, and shall be, and may be pleaded as 
a full and complete bar to all suits brought in any court of judi- 
cature whatever, and the same shall be conclusive evidence ot itself 
in favor of such bankrupt, unless the same shall be impeached for 
some fraud or wilful concealment by him of his property or rights 
of property, as aforesaid, contrary to the provisions of this act, on 
prior reasonable notice, specifying in writing such fraud or con- 
cealment.” See, also, Eden on Bankr. 222; 5 Law Reporter, 
321; 6 Id. 261-272; 2 How. Rep. U.S. 202. These several 
provisions are so perfectly clear, that it is not necessary to call to 
our assistance any of the, rules of construction which judicial de-' 
cisions have established for the interpretation of statutes. The 
former declares, if the “ bankrupt shall be guilty of any fraud, or 
wilful concealment,” &ec. he shall not be entitled to a discharge 
or certificate ; while the latter provides, that a discharge, duly 
granted, shall, in all courts of justice be a complete discharge of 
all debts, &c., provable under the act, and shall be pleaded as a 
bar to all suits brought, &c., unless the same may be impeached 
for fraud, wilful concealment, &c. ‘Thus we see, that although the 
statute contemplate a boon to the debtor, viz.; a release from 
indebtedness, it exacted, on his part, perfect integrity, in yielding 
up everything that was liable to his debts. If this was not done, 
but something was wilfully withheld, to which the creditors were 
entitled, the fact of concealment is denounced as a fraud, and upon 
its being made known, the court was required to refuse its sanction 
to the bankrupt’s discharge. And if the proceedings are formally 
consummated by a final decree, and a certificate consequent 
thereon, it is competent for any court of judicature, upon the fraud 
being established, to treat the certificate as a nullity. What other 
conclusion could be attained? ‘The terms of that part of the act, 
we are now considering, are exceedingly comprehensive. It makes 
the discharge and certificate a complete discharge of all debts 
which were provable against the bankrupt, unless the same shall 
be impeached, &e. The restraint upon the effect of the discharge 
and certificate, when superinduced by fraud, must be regarded as 
the antithesis of the influence accorded to them when duly granted, 
and is quite as potent as if the exception had been followed by an 
affirmative declaration of their invalidity when successfuly im- 
peached. This we think cannot be seriously questioned, nor do 
we understand that it had been attempted in the argument at the 
bar. 
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We cannot understand by the terms “all courts of justice,” and 
“any court of judicature whatever,” that none other than the 
federal courts are competent to entertain an objection to the validity 
of the discharge and certificate of a bankrupt. In employing 
words of most extensive application and import, upon an occasion 
when everything said, was, or at least should have been well con- 
sidered, it cannot be intended that congress designed to convey a 
meaning much more limited than is expressed. The fair and 
natural inference is, that as the discharge and certificate, when duly 
granted, were effectual in all judicial tribunals, in which they should 
be drawn in question, so they should be invalid in every court in 
which the bankrupt was sued, and relied on them as a bar, if im- 
peachable for any one of the causes for which they are declared to 
be inoperative. If competent for congress to have withheld from 
the state courts the rights to examine the validity of a bankrupt’s 
discharge for extrinsic objections, it is enough to say that this has 
not only not been done, but, that the power has been conferred in 
terms of unequivocal signification. Whether the exercise of such 
a jurisdiction is incompatible with the structure of the federal gov- 
ernment, and the powers accorded to either of its departments, is 
an inquiry to which we may devote some consideration before we 
close this opinion. 

It was insisted that no issue could be made up in a suit brought 
for the recovery of a debt, by which the validity of the bankrupt’s 
discharge could be controverted ; that in order to nullify it, it must 
be impugned by a direct proceeding, alleging it to be obnoxious 
to some of the objections prescribed by the act. This argument, 
we think, is clearly indefensible. It is opposed to language which 
is very explicit and free from ambiguity in itself. The act, we have 
seen, expressly authorizes the bankrupt fo plead his discharge and 
certificate, avd declares that, when duly granted, they shall be a 
bar, unless impeached for fraud, or wilful concealment, &c. The 
mere fact of interposing the plea is not a conclusive bar, but it is 
allowable for the defendant to reply by way of avoidance, any 
state of facts which show that the bankrupt’s discharge is impeach- 
able. In thus placing in juxtaposition the declaration as to the 
effect of the discharge, and allowing it to be pleaded and proved, 
with the denial of its eflicacy when impeached, we think the rea- 
sonable inference is, that in all cases where the bankrupt relied on 
it asa bar, the opposite party may join issue upon its validity. 

It is undeniably allowable while the proceedings in bankruptcy 
were in fieri, for the creditors of the bankrupt to object to his dis- 
charge for any one of the causes designated in the fourth section of 
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the act, and the court would direct an issue to be made up to try 
the truth of the objection, if the facts were controverted. The 
same section reiterates several of these objections, and we have 
seen, makes the discharge void, when it is impeached, and any one 
of them is made apparent from the proof. How can the invalidity 
be shown where it depends upon extrinsic facts, otherwise than by 
pleadings interposed according to the regular forms of proceeding, 
the introduction of evidence and a verdict thereupon? We can- 
not doubt that while it was the intention of the act to accord to the 
discharge, when “ duly granted,” all eflicacy and virtue, that it 
has also secured to the adverse party the right to impeach it when- 
ever it is set up as a bar to the bankrupt’s liability. 

It has been held that an ollicer arresting has no power to dis- 
charge a bankrupt, upon the mere production of his certificate, and 
that if he do so, the court will not stay proceedings against him for 
an escape. Sherwood v. Benson, (4 Taunt. Rep. 631.) ‘The court 
has even refused to decide upon motion the effect of a discharge 
under a foreign bankruptcy. Quin v. Keefe, (2 H. Bl. Rep. 553) ; 
Pedder v. Me Master, (8 'T. Rep. 609) ; Philpotts v. Reed, (1 B. & 
B. Rep. 13); Whittingham v. De La Rieu, (2 Chitty’s Rep. 53) ; 
Earlier v. Languishe, (1d. 55); Bampfield v. Anderson, (5 Moore’s 
Rep. 331.) So it has been determined that the court will not dis- 
charge without giving the party arresting, time to show that the certi- 
ficate was fraudulently obtained ; and any of the reasons mentioned 
in the statute may be given in opposition to his discharge ; and when- 
ever it is shown that the validity of the certificate is to be disputed, 
the court will not discharge in a summary manner ; and it has, when 
necessary, directed the commission to be tried on a feigned issue. 
Eden on Bank. 428, and cases cited. ‘True, these citations are 
adjudicated cases upon the English bankrupt statutes, yet in prin- 
ciple they are strictly applicable to the effect of the certificate, as 
declared by the fourth section of our own act, and serve very satis- 
factorily to show, that it is permissible to impeach it for any of the 
reasons which impair its validity. 

In Kittredge v. Emerson, (7 Law Reporter, 312,) a case decided 
by the superior court of judicature of New Hampshire, in July, 
18.44, the effect of the proviso of the second section of the bankrupt 
act of 1841, upon a lien acquired by the institution of proceedings 
in a state court, was elaborately and learnedly considered. ‘The 
court there, speaking of the effect of the proceedings in bank- 
ruptcy, upon suits pending against the petitioner, remarks, that 
where the court has jurisdiction of the cause and the parties, the 
suit wil] not abate because the defendant has “ filed a petition in 























264 RECENT AMERICAN DECISIONS. 


bankruptcy, nor by reason of his having obtained a certificate. 
That certificate must be pleaded, that its validity may, in some 
way, be contested. Had the plaintiff in this case replied that the 
certificate was fraudulently obtained, no doubt seems to be ex- 
pressed in Ex parte Bellows § Peck, that a judgment entered 
upon a verdict finding such an issue in favor of the plaintiffs, 
would be valid and binding upon parties and privies.” (4 Am. 
Law Mag. 2356, 237; Thompson v. Hewett, (6 Hill’s Rep. 254) ; 
Sackett v. Andross, (5 Hill’s Rep. 327.) 

We will now address ourselves to the consideration of the 
question, of the power of a state court to inquire into the validity 
of the bankrupt’s discharge ; or, rather, whether there is anything 
in the relation which the state and federal governments bear to 
each other, which inhibits the courts of the former from the exer- 
cise of jurisdiction in such a case. 

In the eighty-second number of the Federalist it is said, that 
the only thing that has the semblance of confining causes of fede- 
ral cognizance to the federal courts, is contained in the first section 
of the third article of the constitution, viz. ‘‘ The judicial power 
of the United States shall be vested in one supreme court, and 
in such inferior courts as the congress may, from time to time, 
ordain and establish.” “ This,” says the learned author, “ might 
either be construed to signify, that the supreme and subordinate 
courts of the Union should alone have the power of deciding 
those causes, to which their authority is to extend ; or simply to 
denote that the organs of the national judiciary should be one 
supreme court, and as many subordinate courts as congress should 
think proper to appoint; in other words, that the United States 
should exercise the judicial power with which they are to be 
invested through one supreme tribunal, and a certain number of 
inferior ones, to be instituted by them. ‘The first excludes, the 
last admits, the concurrent jurisdiction of the state tribunals; and 
as the first would amount to an alienation of state power, by 
implication, the last appears to me the most defensible construc- 
tion. 

But the doctrine of concurrent jurisdiction, it was supposed, 
was Only clearly applicable to causes of which the state courts 
previously had cognizance. In respect to cases which grow out 
of, and are peculiar to, the constitution, it was said not to be 
equally evident. “ Further,” says the author just cited, “ I hold 
that the state courts will be divested of no part of their primitive 
jurisdiction, further than may relate to an appeal; and I am even 
of opinion, that in every case in which they were not expressly 
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excluded, by the future acts of the national legislature, they will, 
of course, take cognizance of the causes to which those acts may 
give birth. The judiciary power of every government looks 
beyond its own local or municipal laws, and, in civil cases, lays 
hold of all subjects of litigation between parties within its juris- 
diction, though the causes of dispute are relative to the laws of 
the most distant parts of the globe. When, in addition to this, 
we consider the state governments and the national government 
as they truly are, in the light of kindred systems, and as parts of 
one whole, the inference seems to be conclusive, that the state 
courts would have a concurrent jurisdiction, in all cases arising 
under the laws of the Union, where it was not expressly pro- 
hibited.” 

In Hunter v. Martin, (1 Wheat. R. 304,) it was said, that the 
second section of the third article of the constitution enumerated 
two classes of cases, of which the courts of the United States are 
authorized to exercise jurisdiction. In the first class, the ex- 
pression is, that the judicial power shall extend to all cases ; 
but, in the subsequent part of the section, the word “aii” is 
dropped, seemingly by ex industria. ‘ From this difference of 
phraseology, perhaps a difference of constitutional intention may, 
with propriety, be inferred. It is hardly to be presumed, that the 
variation in the language could have been accidental. It must 
have been the result of some determinate reason; and it is not 
very difficult to find a reason, to support the apparent change of 
intention. In respect to the first class, it may well have been the 
intention of the framers of the constitution imperatively to extend 
the judicial power, either in an original or appellate form, to adi 
cases ; and in the latter class, to leave it to congress to qualify the 
jurisdiction, original or appellate, in such manner as public policy 
might dictate.” 

Congress may permit the state courts to exercise a concurrent 
jurisdiction in many cases ; but those courts then derive no author- 
ity from congress, over the subject-matter, but are simply left the 
exercise of such jurisdiction as is conferred on them by the state 
constitution and laws. Martin v. Hunter, (supra) ; Houston v. 
Moore, (5 Wheat. R. 27); 3 Story on Const. 613 to 626; 1 
Kent’s Com. 370 to 379 ; The United States v. Dodge, (14 Johns. 
R. 95); The United States v. Lathrop, (17 Johns. R. 4); The 
United States v. Campbell, (Hall’s L. Journal, 113) ; Sergt. Const. 
Law, 272. 

In the exercise of the jurisdiction confided to the state courts, 
and those courts of the United States (where the latter have not 
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appellate jurisdiction,) it is plain, says Mr. Justice Story, that 
neither can have any right to interfere with or control the opera- 
tions of the other. ‘It has, accordingly, been settled, that no 
state court can issue an injunction upon any judgment in a court 
of the United States; the latter having an exclusive authority over 
its own judgments and proceedings. Nor can any state court, 
or state legislature, annul the judgments of the courts of the United 
States, or destroy the rights acquired under them.” 3 Story’s 
Com. on Const. 624-5; 1 Kent’s Com, Ist ed. 382-7; McKim 
v. Voorhies, (7 Cranch R. 279.) 

We have stated the law thus at length, in respect to the juris- 
diction of the federal judiciary, showing in what cases those who 
have claimed for it the greatest potency, assert its exclusiveness. 
Instead of denying the right of the state tribunals to declare the 
discharge and cerjificate of a pankrupt void, for any one of the rea- 
sons prescribed by the statute, the authorities very satisfactorily es- 
tablish such a power. 

It is undeniably competent for congress to declare a decree in 
bankruptey invalid, when irregularly or unfairly obtained, when- 
ever and wherever it may be drawn in question; to allow it to be 
impeached for fraud, or other kindred cause; and, upon the 
allegation being established, to authorize all courts to pronounce it 
invalid. The bankrupt act of 1841 has done this, almost in foti- 
dem verbis. It is true, that it might not be within the legislative 
power of congress to confer upon state tribunals the jurisdiction 
of cases in bankruptcy, from their initiation to their conclusion ; 
but if this be so,—a question we need not consider, — it by no 
means follows that the state courts should accord to the final de- 
cree, and certificate consequent upon it, a conclusive verity, when 
congress have declared that it shall be open to impeachment. 
While the proceedings in bankruptcy were in /ieri, the case was 
one which grew out of an act of congress, passed under the sanc- 
tion of the constitution; but, being concluded, the question is, 
whether the certificate can avail the bankrupt so as to bar a regu- 
lar proceeding against him, for the recovery of a debt. If the 
state courts have jurisdiction of the case, they must entertain the 
defence ; because the right to do so, instead of being taken away, 
is expressly conceded by the statute ; the constitutionality of 
which, on this point, cannot be questioned. This can only be 
done, so as to administer complete justice, by receiving the evi- 
dence to impeach the discharge, upon an issue adapted to that 
purpose. 

There is, certainly, nothing in the state or federal constitution, 
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which inhibits our courts from taking cognizance of causes, in 
which it becomes necessary to consider the effect of an act of 
congress ; the more especially, where congress has not asserted an 
exclusive jurisdiction, and the act is invoked by the defendant. 
It is said, in the number of the Federalist from which we have 
already quoted, that the state courts, “in every case in which 
they were not expressly excluded, by the future acts of the na- 
tional legislature, will, of course, take cognizance of the causes, to 
which those acts may give birth.” This concession is in har- 
mony with all the citations we have made, and goes even beyond 
what the present case requires. It cannot, then, be necessary fur- 
ther to amplify the point. 

We have forborne to inquire whether, according to,the princi- 
ples of the common law, the discharge of a bankrupt can be im- 
peached for fraud in obtaining it, When pleaded in bar to an action 
by one who was not a party to the proceeding in bankruptcy. 
See, however, 13 Pick. R. 53; 4 Scam. R. 536; 3 Cranch R. 
300; 3 Phil. Evid. C. & H.’s notes, 854 to 856, 898; Story’s 
Confl. of Laws, 495, 503, and cases cited in notes; 3 How. U. 5. 
R. 751; 2 Stew. R. 151; 1 Kinne’s L. Compend. 515,516; 5 Ib. 
117, in both of which the cases upon the point are collected. If it 
is competent, without reference to the provisions of the act of L341, to 
impeach a certificate for fraud, is it necessary to pursue the terms 
of the act, or may not a plea of replication, &c., be interposed, 
alleging the invalidity of the certificate, and particularly dis- 
closing in what the fraud consists? The ground upon which 
we have rested the right of the creditor to contest the bankrupt’s 
certificate, seems to us to be so unquestionable, that we are indis- 
posed to inquire whether there is any other course of reasoning 
which leads to the same result; and the manner in which it has 
been done in this case, is in conformity to the statute. 

We are inclined to think, that the plea which alleges that the 
debt of the plaintiff in execution is of a fiduciary character, was 
bad. The objection to the piea is, that it states a legal conclusion 
instead of specially disclosing the facts, that the court might deter- 
mine whether the debt sought to be collected by execution was 
founded upon a trust such as is excepted from the operation of the 
act. 

It is objected that notice of an intention to impeach the bank- 
rupt’s discharge was not given until the commencement of the 
term of the court to which the supersedeas was returned. With- 
out stopping to inquire whether this be so, we are sure that it fur- 
nished no cause for the refusal to entertain the defence to the peti- 
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tion. The act of congress does not prescribe any time previous to 
the trial within which notice must be given. If the notice was not 
sufficient to allow the petitioner to procure the necessary evidence 
to sustain his discharge, he should have applied for a continuance ; 
which would doubtless have been accorded to him. 

In Lockhart v. McElroy, (4 Ala. Rep. 572) it was determined, 
that an execution will be superseded upon the petition of the de- 
fendant, if an unjust or improper use is attempted to be made of 
it, although the execution be authorized by the judgment. This 
being the case, the plaintiff in execution must be permitted to con- 
trovert any material allegation of extrinsic facts contained in the 
petition. ‘The petitioner for the purpose of avoiding the effect of 
the judgment, and consequently perpetually superseding the execu- 
tion, set up his discharge and certificate as a bankrupt. The act 
of congress makes these conclusive, unless their validity shall be 
drawn in question for certain causes which it specifies. The de- 
fendant by his petition, pleads his discharge in bar to proceedings 
on the judgment and execution; the plaintiff in execution gives 
the notice provided by the act, and impeaches the discharge and 
certificate, by admitting their existence, and aflirming their invaiidi- 
ty. We can conceive of no objection to this course of procedure 
on the part of the plaintiff— it is in our judgment sustained both 
by the letter and spirit of the act. 

The requisition of a bond with sureties, by a statute of this state, 
as a perquisite to awarding a swpersedeas, cannot in any manner 
effect the right of the plaintiff in execution to impeach the petition- 
er’s discharge, any more than in another case, to show the grounds 
upon which the swpersedeas was awarded could not be supported. 

If the dictum of Judge Story, in the matter of Bellows and Peck 
(7 Law Rep. 119) is to be understood as affirming that where the 
bankrupt pleads his discharge, the plaintiff cannot controvert its 
validity in a state court without first obtaining leave of the district 
court, we should certainly refuse to recognize it. But we are dis- 
posed to think, that the learned judge was speaking in reference 
to a case in which the plaintiff in the state tribunal had been en- 
joined from proceeding, by the district court, pending the proceed- 
ings in bankruptey. 

The views we have taken of this case embraces all the points 
now necessary to be considered. The result is, that the judgment 
is reversed, and the cause remanded. 
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Circuit Court of the United States, for the District of Georgia. 
April Term, 1846, adjourned to July, 1846. Present, their Fo- 
nors Justice Wayne, of the Supreme Court, and Judge Nicoll, 
District Judge. 


Joseru Antonio Penaro v. Ronert W. Friovrnoy, Administrator 
of Robert W. Flournoy, deceased. 


Whether the evidence of a promise to pay a debt, barred by the statute of limit- 
ations, is sufficient to take a case from the operation of the statute, is a ques- 
tion of law for the court. Whether the evidence applies to the debt in suit, or 
to what portion of it, is a question of fact for the jury. 

Where A, who was in the employment of B, spoke of leaving, and said, ‘1 
want to see my money; ”’ to which B replied, ‘‘ I will put up your wages for 
you;”’ it was he/d, that the promise was sufficient to take the case out of the 
statute of limitations, for al] the wages to which the promisy applied, and that 
it was properly left to the jury to find to what portion of the wages, if any, 
the promise did apply. 


Tus was an action founded upon an open account, in the fol- 
lowing words : — 

*R. W. Flournoy, To Joseph Antonio Penaro, Dr. 

** For my services on his plantation, from the 15th April, L834, 
to 15th February, 1844; 9 years and 10 months, at $150 per an- 
num, $1470.” 

The defendant, among other pleas, relied upon the statute of 
limitations. The statute of Georgia requires actions on open ac- 
count to be brought within four years from the time the right of 
action accrues. Prince’s Dig. 578. The plaintiff replied a new 
promise, made by the defendant’s intestate, within four years. In 
support of the issue joined, upon the plea of the statute of limit- 
ations, the plaintiff proved, by one witness, the following conver- 
sation between the plaintiff and the defendant’s intestate, some 
two months before his death. Penaro was speaking of quitting 
Flournoy, who objected ; Penaro said, “I want to see my mo- 
ney ;”’ Flournoy said, “ I will put up your wages for you.” ‘This 
was the only evidence to take the case out of the operation of the 
statute of limitations. The jury, under the charge of the court, 
found for the plaintiff. 

The defendant moved for a new trial, upon the following 
grounds : — 

First. Because there was no proof of any promise made by the 
intestate, Robert Willis Flournoy, to pay the demand sued for, 
or any part of it, within four years immediately preceding his 


death. 
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Second. Because there was no proof of any acknowledgment 
of any specific indebtedness, on the part of said Robert Willis 
Flournoy, deceased, to the plaintiff, within four years immediately 
preceding his death, sufficient to take the case out of the statute of 
limitations. 

Third. Because the only proof offered, on the part of the plain- 
tiff, to take the case from the operation of the statute of limita- 
tions, pleaded in this case, was the testimony of John B. Bacon ; 
who testified, that some three months before the death of said 
intestate, he was present at a conversation between the intestate 
and plaintiff; that plaintiff spoke of quitting Flournoy, who ob- 
jected. The plaintiff said he wished to see his money; Flour- 
noy replied, * I will put up your wages for you.” 

Fourth. Because there being no dispute in relation to the facts 
proven, to take the case out of the operation of the statute of 
limitations, the court erred in referring that question to the jury. 
It then being a question of law, and not one of fact ; a question for 
the court, and not one for the jury. 


Mulford Marsh, for the defendant. There being no proof of a 
hiring, for any specific period of time, the plaintiff’s right ef ac- 
tion, if any, accrued every day; and the statute applies to all of 
the account, but the last four years. The statute runs from the 
time the plaintiff’s right of action accrued. Wilcox v. Plummer, 
Ex. (4 Peters R. 182.) To take this case from the operation of 
the statute of limitations, there must be a promise, within the last 
four years, to pay this debt, or an acknowledgment of this debt, so 
direct and explicit, that the law will imply a promise; not an 
acknowledgment vague, uncertain, and indeterminate. The pro- 
mise was in these words, (in reply to the plaintiff’s saying “I 
want to see my money,”) “J will put up your wages for you.” 
This promise was vague and indeterminate. It may mean the 
wages for a,week, month, or year; or it may mean to increase 
the wages. It refers to no determinate debt or demand; no 
demand for any specific sum was made, nor were any particular 
wages named. The promise must refer to the demand sued for, 
not an unliquidated debt; it must be certain and determinate, not 
vague. From this promise no particular sum, nor any time of 
service, can be ascertained. This principle is sustained by the late 
decisions of the superior courts of Georgia upon this statute, in 
the following cases: Fellows v. Guimarin, (Dudley’s R. 101) ; 
Brewster vy. Hardeman, (Ibid. 148, 149.) The same principle is 
fully recognized by the supreme court of the United States, in the 
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ease of Bell v. Morrison, (1 Peters R. 351); and affirmed by the 
same court, in Moore v. Bank of Columbia, (6 Ibid. 87.) The su- 
preme court of Massachusetts have recognized the same doctrine, 
in the following cases: Bangs v. Hall, (2 Pick. 371, 378) ; Gard- 
ner Vv. Tuder, (8 Ibid. 205.) It is also recognized in England, (in 
1816,) in the case of Rowcroft v. Lomas, (4 Maule & Selw. 457.) 
And now, in England, the promise must be in writing; statute 
9 Geo. 4, c. 14. The same principle is held in New York, in 
Purdy v. Austin, (8 Wend. 187); Stafford v. Bryan, (3 Ibid. 
532); Allen v. Webster, (15 Ibid. 284) ; and Stafford v. Richard- 
son, (15 Ibid. 302.) And the same in the court of chancery of 
New Jersey, in the case of The Executor of Conover vy. Conover, 
Saxton’s Chan. R. 403.) 

Secondly. There being no dispute as to the facts proven, to take 
the case from the operation of the statute, it was a question of law 
for the court, and not one of fact for the jury. Clarke v. Dutcher, 
(9 Cow. 674.) 


John E. Ward, for the plaintiff. The promise, in this case, is 
such an one as will take the case out of the statute. The plaintiff, 
as was proven, had been many years in the employ of Flournoy. 
The plaintiff spoke of quitting. Flournoy objected; plaintiff 
said, ‘‘I want to see my money;” Flournoy replied, “I will 
put up your wages for you.” This promise could only refer to 
the wages due, and all were due, as no payment was proved. 
There are two classes of cases that have been decided under the 
statute. One class of cases have gone upon the ground, that an 
acknowledgment of the justice of the debt was sufficient, to pre- 
vent the operation of the statute. The second class, and the cor- 
rect one, requires a promise to pay, or an acknowledgment from 
which the law will imply a promise. 2 Greenleaf on Evid. 
352, 355. No set form of words is necessary ; a promise may 
be inferred from acts. 2 Ibid. 356; 4 Pick. 110. 

In support of the position, that the promise was suflicient to 
prevent the operation of the statute, he relied upon the following 
authorities: Executor of Sheftall v. Administrator of Clay, (R. M. 
Charlton’s R. 7) ; Bernard v. Bartholomew, (22 Pick. 291); Ang. 
on Limit. 258. 

As to the second point, this is the true distinction. The court 
decides what evidence of a promise is sufficient, to remove the 
operation of the statute; but the fact whether the proof applies to 
the debt sued for, belongs to the jury. In this case, the court 
instructed the jury, that if they found the evidence of the promise 
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applied to the whole debt, then they must find for the plaintiff, or 
find for the plaintiff as much as they found the promise applied to. 
Whitney v. Bigelow, (4 Pick. 110); 2 Com. Law R. 474. 


Nicott, J. delivered the opinion of the court, in substance as 
follows: ‘The question, whether the evidence of a promise to pay 
a debt, barred by the statute of limitations, is sufficient to take a 
case from the operation of the statute, is one of law for the court. 
Whether the evidence applies to the debt in suit, or to what por- 
tion of it, is a question of fact for the jury. In this case the pro- 
mise was, “I will put up your wages for you; ” clearly referring 
to the wages then due. The court holds the evidence suilicient to 
take the case out of the statute, for all the wages to which the 
promise applied. It was the province of the jury to say to what 
portion, or whether to the whole of the wages, the promise applied. 
The promise was absolute : “ I will put up your wages for you.” 
The jury having found that the promise applied to the whole ac- 
count, the court is satisfied that the verdict is correct. 

Motion for a new trial overruled. 


Commercial Court of New Orleans, January, 1846. ( Western 
Law Journal, September, 1846.) 


LANFEAR et al. v. BLossmMan 


Held, that as a general rule, where a bill of exchange is accompanied by a bill ot 
lading, the holder of the bill of exchange, upon the acceptance of the bill, is 
bound to surrender to the acceptor the bill of lading. The right to retain the 
bill of lading is analogous to that of stoppage in transitu, and is subject to the 
same modifications. 

Mere suspicion is no ground to justify the withholding the bill of lading ; there 
must be manifest embarrassment in the affairs of the drawee. 

The right to withhold the bill of lading is exercised at the risk of damages, in 
case it should turn out that the drawee was not insolvent, or in failing cireum- 
stances. 

A custom or usage of trade is a rule in relation to contracts, adopted by parties 
having opposite interest: it must be known, recognized, and assented to by 
both parties: it is absolute, imperative, and universal, in favor of and against 
all parties to the contract, when there is no express special agreement to the 
contrary. 

Where a correspondent in a commercial transaction clearly violates his orders, 
and a loss ensues, the loss is thrown upon him, without any inquiry whether 
the loss would have been greater or Jess, if the instructions had been followed. 


Levi Pierce, for plaintiffs; Benjamin and Micou, for defendant. 
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Selections from 8 Metcalf's (Mass.) Reports. 


ACTION. 

An appeal from the judgment of the 
court of common’ pleas on a plea in 
abatement was entered in this court, 
and dismissed for want of jurisdiction. 
Held, that the court of common pleas 
might order the case to be brought for- 
ward upon its docket, on motion of the 
appellee, and might proceed to the final 
disposition of the action. Browning v. 
Bancroft, 278. 

2. A court in thiscommonwealth has 
no authority to cause an entry of * nei- 
ther party ’’ to be entered on its docket, 
on the motion of the plaintiff, and on 
his exhibiting an instrument purporting 
to be signed by the deferidant and him, 
and acknowledging that the action is 
settled, if the defendant denies the ex- 
ecution or the validity of such instru- 
ment. Coburn v. Whitely, 272. 

3. Where one prosecutes a_ suit 
against another, in the name of a third 
person, without authority so to do, he 
is liable to the person so sued, though 
he was not actuated by malice in com- 
mencing and prosecuting such suit. 
Bond v. Chapin, 31. 

4. When one of the parties to a suit, 
which is settled out of court, promises 
the other that he will ‘ pay all costs 
to be taxed by the court,’’ he is not 
liable to an action for those costs, until 
after he has received notice of the 
amount thereof. Barnes v. Parker, 
134. 

5. Where a promissory note was de- 
livered to a bailee, on his voluntary un- 
dertaking, without reward, ‘‘ to secure 
and take care of it,’’ it was held, that 
he was not bound to take any active 
measures to obtain security, but was 
simply bound to keep the note care- 


fully and securely, and receive the 
money due thereon, when offered ; and 
that the owner could not recover of 
him for the loss thereof, without proof 
of fraud or gross negligence. Whitney 
v. Lee, 91. 

6. A. granted to B. the right or 
privilege of laying and constructing a 
drain or sewer through A.’s land, sub- 
ject to the condition that B. should in- 
demnify and save harmless A., his 
heirs and assigns, and all persons own- 
ing or occupying a certain house on 
A.’s land, from all damages, loss or 
harm, that might arise, or be occasion- 
ed by the construction, Jaying down, or 
use, of said sewer or drain: Before B. 
constructed the sewer, A. agreed with 
W. to sell to him the land through which 
the sewer was to be laid, and gave him 
liberty to build a house thereon, which 
W. accordingly built: Afterwards, and 
after B. had finished the construction of 
the sewer, A. conveyed said land to 
W., and covenanted with him that it 
was free ofall incumbrances, except the 
right of B.to lay and maintain said 
sewer: The wall of W.’s house, next 
to the sewer, afterwards settled, and 
he was put to expense in raising and 
repairing it; and he thereupon brought 
an action against B. to recover the 
damages caused, as he alleged, by the 
negligent and unskilful construction of 
the sewer. eld, that if the sewer 
was negligently and unskilfully built, 
and damage resulted therefrom, B. was 
liable for a breach of the condition on 
which his right to build the sewer was 
granted. Held also, that as the laying 
of the sewer was completed, and the 
cause of the alleged injury to the house 
existed, before A. conveyed the land to 
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W., W. could not maintain an action 
for that injury. Willoughby v. Middle- 
sex Company, 206. 


ADVERSE POSSESSION. 

Individuals acquire no right of pos- 
session, adverse to the owner of the 
soil, by long use of that part of a pub- 
lic road which is not occupied as a 
travelled path. Parker v. Inhabitants 
of Framingham, 260. 

2. Twenty years’ adverse and unin- 
terrupted use, by A., of land adjoining 
his farm, gives him a possessory title to 
such land, or an easement therein: 
But such possession by A.’s grantor, 
evhile he was only tenant at will of the 
farm, cannot be tacked to the possession 
of A., in order to make out the twenty 
years, although his grantor conveyed 
the farm to him, with all the privileges 
and appurtenances. Plumer v. Brown, 
578. 


ATTACHMENT. 

An assignment of an insolvent debt- 
or’s estate, under St. 1838, c. 163, dis- 
solves an attachment made on the es- 
tate, in an action for a malicious prose- 
cution, as well as an attachment made 
in an action on contract. S/elson v. 
Hayden, 29. 


BANK. 

A bank that receives from another 
bank, for collection, a note indorsed by 
the cashier of that bank, is bound to 
present the note to the maker for pay- 
ment, at maturity, and, if it is not paid, 
to give notice of non-payment to the 
bank from which the note was received ; 
is not bound, unless by special agree- 
ment, to give such notice to the other 
parties to the note. Phipps v. Milbury 
Bank, 79. 

2. A party who brings an action 
against a bank, that is afterwards re- 
strained by injunction, from further pro- 
ceeding in its business, and whose 
property and effects are put into the 
hands of receivers, does not, by proving 
his claim before the receivers, but with- 
out receiving a certificate thereof, or 
taking a dividend, bar his right to pro- 
ceed in the action. Watson v. Phanix 
Bank, 217. 

3. In a suit on a demand due from a 
bank, the plaintiff is entitled to recover 
interest thereon from the time of ac- 


tion brought, although the bank is af- 
terwards restrained, by injunction, from 
proceeding in its business, and its pro- 
perty is put into the hands of receiv- 
ers. 


BANKRUPT. 

Where a defendant relies on his dis- 
charge under the United States bank- 
rupt law of 1841, the plaintiff cannot 
avoid the discharge, by merely showing 
that the defendant, in his petition in 
bankruptcy, omitted to insert the plain- 
tiff’s name, &c. in the sworn list of 
creditors, and that, by reason of such 
omission, the plaintiff had no notice of 
the proceedings in bankruptcy, and 
could neither prove his claims against 
the defendant, nor oppose the granting 
of his discharge. In order to avoid 
such discharge by reason of such omis- 
sion, the plaintiff must show that the 
omission was wilful and fraudulent. 
Burnside v. Brigham, 75. 

2. If a party who fears or believes 
himself insolvent, but does not contem- 
plate stoppage or failure, and intends to 
keep on, and make his payments, and 
transact his business, hoping that his 
affairs may be thereafter retrieved, and 
in that state of mind makes a sale or 
payment, without intending to give a 
preference, and as a measure connected 
with going on in his business, and not 
as a measure preparatory to, or con- 
nected with, a stoppage in business, 
such sale or payment is not void, as 
made in ‘* contemplation of bankrupt- 
cy,’’ within the meaning of the second 
section of the United States bankrupt 
act of 1841, though he immediately af- 
terwards becomes bankrupt. Jones v. 
Howland, 377. 

3. An assignment of property, which 
is declared, by the second section of 
the United States bankrupt act of 1841, 
to be void, and a fraud upon that act, is 
void as against those persons only who 
claim by virtue of proceedings under 
that act. Atkins v. Spear, 490. 

4. A warrant issued by assessors, for 
the collection of a tax, justifies an ar- 
rest, by the collector, of a party on 
whom a tax is assessed, although he 
may have received a certificate of dis- 
charge under the United States bank- 
rupt act of 1841. The question, whe- 
ther such certificate releases the party 
from the tax, cannot be tried in an ac- 
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tion against the collector. Aldrich v. 
Aldrich, 102. 

5. When a defendant obtains a dis- 
charge under the United States bank- 
rupt act, after action brought, the piain- 
tiff cannot, on summoning in the as- 
signee, recover judgment against the de- 
fendant, for the purpose of fixing the 
amount of the demand, and filing the 
judgment as the basis of a claim to a 
dividend. Minot v. Brickett, 560. 

6. A. brought an action, in the court 
of common pleas, against B. & C. ona 
note signed by them, as partners, and 
amended his declaration, at the third 
term, by striking out the name of C. 
B. then moved for leave to plead in 
abatement the nonjoinder of C., which 
motion was overruled. B. then pleaded 
the general issue and went to trial, and 
a verdict was returned against him. 
He thereupon alleged exceptions, and 
the supreme judicial court set aside the 
verdict, and remanded the case to the 
court of common pleas, with directions 
that B. be allowed to withdraw his plea 
of the general issue, and file a plea, in 
abatement, of the nonjoinder of C. B. 
filed such a plea, and A. demurred to 
it: A. afterwards summoned in B.'s 
assignee in bankruptcy, who, by leave 
of the court, withdrew the plea in 
abatement, and pleaded the general 
issue, and filed, as a specification of 
defence, the discharge of B., under the 
United States bankrupt act of 1841, 
dated after the said plea in abatement 
was filed, but taking effect from a day 
previous to the filing thereof: On 
proof of this discharge a verdict was 
returned against A. Held, that the 
proceedings before the last trial did not 
entitle A. to a verdict, nor to a judg- 
ment on the first verdict returned for 
him, but that the said discharge was a 
good defence to the action. J. 


BILL OF EXCHANGE. 

When the drawee of a bill of ex- 
change, who. resides in New York, 
writes a letter there to the drawer, who 
resides in this state, accepting the bill, 
which was drawn in this state, the con- 
tract of acceptance is made in New 
York, and is governed by the law of 
that state ; and the bill must be pre- 
sented there to the acceptor for pay- 
ment. Worcester Bank v. Wells, 107. 

2. By the law of New York, an 
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acceptance of a bill of exchange, 
“written on a paper other than the 
bill, shall not bind the acceptor, except 
in favor of a person to whom such ac- 
ceptance shall have been shown, and 
who, on the faith thereof, shall have 
received the bill for a valuable conside- 
ration.”’ A. drew a bill on B. in New 
York, and procured it to be discounted 
ata bank: B. afterwards wrote a letter 
to A. accepting the bill, and A. ex- 
hibited the letter to the officers of the 
bank. Held, that the bank could not 
maintain an action against B. on his 
acceptance. Ib, 

3. A promise to accept a bill of 
exchange is a chose in action, on which 
no one besides the immediate promisee 
can maintain a,suit in his own name. 


Ib. 


costs. 

In all cases in which an action is 
dismissed for want of jurisdiction in 
the court in which it is commenced, the 
defendant is entitled to a judgment for 
his costs. Hunt v. Inhabitants of Ha- 
nover, 343. 

2. After a plaintiff has become non- 
suit, if the defendant moves for the 
taxation of costs, the court has author- 
ity to decide upon any agreement al- 
leged to have been made by the parties, 
whereby the defendant waived costs, 
and to refuse to allow him costs, on its 
being shown that he has already re- 
ceived them, or has made a valid agree- 
ment not to claimthem. So, whena 
defendant is defaulted, the court has 
the like authority, on the plaintiff's 
moving for the taxation of costs. Co- 
burn v. Whitely, 272. 

3. The indorser of a writ, sued out 
by an inhabitant of another state, is not 
discharged from his liability for costs 
by the removal of the plaintiff into this 
state, during the pendency of his suit, 
and his thenceforward continuing to 
be an inhabitant of the state. Pro- 
prietors of Locks and Canals v. Reed, 
146. 

4. Inscire facias against the indors- 
er of a writ, it is not necessary, in 
order to prove the inability of the ori- 
ginal plaintiff to pay the costs of his 
suit, to show that he was arrested and 
committed on the execution for costs : 
But the return of the officer, on the ex- 
ecution, that he had made diligent search 
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for the party’s property, and could 
find none, and that he did not arrest 
him, because he had taken the benefit 
of the United States bankrupt act, is 
admissible in evidence: And if, in 
addition to such return, it be shown 
that proceedings in bankruptcy were 
instituted against the party before the 
issuing of the execution against him, 
and that his property was afterwards 
assigned under the bankrupt law, the 
officer will be held justified in omitting 
to arrest him, and the evidence will be 
sufficient to prove his inability to pay 
the costs. Jb. 


DEED. 

It is no objection to the validity of a 
deed, that it was not delivered until 
after it was recorded. Parker v. Hill, 
447. 

2. When the signer of an unac- 
knowledged deed, and one of the sub- 
scribing witnesses thereto, are dead, 
and the other subscribing witness, on 
being produced before a court of re- 
cord, testifies that he has no distinct 
recollection of the matter, nor of his 
own handwriting, the court may exam- 
ine other persons as to the handwriting 
of the grantor, and, if satisfied of its 
genuineness, may admit the deed to 
record; and such decision canyot be 
inquired into in a collateral manner, but 
is conclusive on the subject, unless 
fraud was practised on the court. 
Thomas vy. Le Baron, 355. 

3. An administrator’s deed of land, 
sold by him under a license of the pro- 
bate court, is not rendered invalid by a 
misrecital of the time when the license 
was granted, if the deed contains also a 
recital of other facts, which show that 
the sale was made under the true 
license. Jb. 


DIVISION OF REAL ESTATE. 
When heirs agree that commission- 
ers, who are appointed by a judge of 
probate to divide the real estate of their 
ancester, shall assign the greater part 
to the eldest son, on his paying them 
such sums of money as the commis- 
sioners shall award, to make the parti- 
tion just and equal, and the estate is so 
assigned, and they receive the money 
awarded to them, they thereby waive 
their strict legal rights, and cannot af- 
terwards, when the rights of others are 


affected, avoid the division by showing 
that the estate might have been divided 
among all of them without great pre- 
judice to the whole. Waite v. Clapp, 
365. 

2. When commisioners, appointed by 
a judge of probate to divide real estate 
among heirs, make a return, in which 
they set forth, by metes and bounds, 
the several tracts assigned by them to 
part of the heirs, and also specify the 
sums of money which they award to the 
other heirs, and all the parties are pre- 
sent and approve the division, and the 
judge certifies, upon the return, under 
his hand, that ‘‘ the foregoing division, 
having been duly considered, is hereby 
ratified and confirmed,’ the division 
cannot afterwards be invalidated for 
want of a more formal and technical 
decree of division. Jb. 

3. When an unequal portion of real 
estate, which is ordered by a judge of 
probate to be divided among heirs, is 
assigned to one of them, and he is or- 
dered to pay money to the others, to 
make the division just and equal, al- 
though the division is voidable, even 
after a decree is passed, assigning the 
estate according to the division, if the 
money is not paid or secured; yet if 
the heirs to whom the money was or- 
dered to be paid subsequently receive 
it, or security for it, or do other acts of 
record, or in pais, which they cannot 
avoid, they thereby ratify the division, 
and cznnot afterwards avoid it. Jd. 


EVIDENCE. 

On the trial of an indictment on the 
Rev. Sts. ec. 127, § 8, for having in pos- 
session a counterfeit bank bill with in- 
tent to pass it as true, knowing it to be 
counterfeit, evidence that the defendant 
had passed other counterfeit bills is ad- 
missible to show his knowledge that the 
bill mentioned in the indictment was 
counterfeit; but his conversation re- 
specting a bill which he had passed, if 
made after he passed it, is not admissi- 
ble to prove the fact that such bill was 
counterfeit, without the production of 
the bill itself, or proof that it is destroy- 
ed, or is in the possession or control of 
the defendant. Commonwealth v. Bige- 
low, 235. 

2. Though the evidence for the plain- 
tiff may be very strong, and the evi- 
dence for the defendant very slight, yet 
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the court should not rule that the evi- 
dence is wholly insufficient to support 
the defence. If there be any evidence 
bearing on the matter of defence set up, 
it should be submitted to the considera- 
tion of the jury. O'Kelly v. O'Kelly, 
436. 

3. Ina suit against a bank, to recover 
the amount of money deposited therein, 
the allowance of the plaintiff's claim by 
the receivers of the bank, appointed 
after the suit was commenced, furnish- 
es sufficient proof of the plaintiff's de- 
mand. And it seems that the leger of 
the bank, produced in court, at the 
plaintiff's request, by the president of 
the bank, and offered by the plaintiff, is 
admissible evidence of his claim, with- 
vut producing the clerk who made the 
entries in the leger. Watson v. Pha- 
nix Bank, 217. 

4. In an action to recover pay for 
labor, the plaintiff's time book, kept in 
a tabular form, in which the name of 
the laborer is inserted on the side, and 
all the days of the month are denoted 
by figures at the top, and under those 
figures are inserted other figures de- 
noting the time of labor on those days, 
is admissible in evidence, with the plain- 
uff's suppletory oath, not only as to his 
own labor, but also as to the Jabor of 
his apprentice. Mathes v. Robinson, 269. 

5. A plaintiff, who is allowed to in- 
troduce his book of original entries, with 
his suppletory oath, as evidence of his 
claim, may be permitted to testify that 
the entries made against the defendant 
are true. Jb. 

6. In asuit, commenced against thé 
members of a partnership that is dis- 
solved, and prosecuted against one of 
them only, entries by him in the part- 
nership books, concerning the partner- 
ship business, though made after the 
dissolution of the partnership, or made 
under his direction by a clerk employed 
for the purpose, are competent evidence 
for the plaintiff, subject to such explan- 
ations and controlling evidence as may 
be given by the defendant, in regard to 
particular entries. Taunton Iron Co. 
v. Richmond, 434. 

7. In an action against an officer for 
not returning an execution. the docket 
of the attorney who took out the exe- 
cution, containing an entry that it was 
delivered to the officer on a certain day, 
and his testimony that the entry was in 
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his handwriting, and that he should 
not have made it unless he had deliver - 
ed the execution, or had known of its 
delivery to the officer, are competent 
evidence to prove that the execution 
was so delivered, although the attorney 
testifies that he has no recollection of 
making the entry or delivering the exe- 
cution. Bunker v. Shed, 150. 

8. In an action to recover the amount 
of a draft drawn on the plaintiff by part- 
ners, and accepted by him, the admis- 
sions of one of the partners, made after 
the dissolution of the partnership, that 
the draft was accepted by the plaintiff 
for the accommodation of the firm, may 
be given in evidence to charge the other 
partner. Gay v. Bowen, 100. 

9. When a defendant relies on a dis- 
charge under the United States bank- 
rupt act of 1841, and the plaintiff at- 
tempts to avoid the discharge by show- 
ing that the defendant concealed a part 
of his property, the defendant may give 
in evidence the statements which he 
made to his counsel, who assisted him 
in making an inventory of his property, 
rights, and credits, respecting the pro- 
perty alleged to have been concealed, 
and the advice of his counsel that such 
property ought not to be inserted in 
such inventory. Robinson v. Wads- 
worth, 67. 

10. The declarations of an agent re- 
specting a transaction, which are not 
made till after it is passed, are not ad- 
missible in evidence against his princi- 
pal. Stiles v. Western Railroad Cor- 
poration, 44. 

11. Where no time of payment is 
expressed in a contract to pay for goods 
sold, the legal construction of the con- 
tract is, that payment shal] be made on 
demand; and in an action presently 
brought on such contract, which is in 
writing, the defendant cannot give evi- 
dence of a simultaneous oral agreement 
that payment should be made on a par- 
ticular day subsequent to the com- 
mencement of the action. Warren v. 
Wheeler, 97. 

12. The date of a writ is, primd facie, 
the commencement of an action, though 
the date is only a day or two before the 
action would be barred by the statute 
of limitations, and though the writ is 
not served until several weeks after its 
date, and no reason is shown for the 
delay. Bunker v. Shed, 150. 
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13. A father seventy years old, and 
his daughter thirty three years old, be- 
ing on board a steamboat that was lost 
at sea, both perished in the same calami- 
ty, and no special circumstances were 
known, which tended to prove that one 
died before the other. Held, that there 
was no legal presumption that either 
survived the other, but that it must be 
presumed that both died at the same 
instant. Coy v. Leach, 371. 


FRAUDS, STATUTE OF. 
An agreement, by an owner of land, 
that another may cut down the trees on 
the land, and peel them, and take the 
bark to his own use, is not within the 
statute of frauds — Rev. Sts. c. 74, 
$1. Nettleton v. Sikes, 34. 
2. A.,on the sale to B. of a share in 
@ patent right for « certain sum paid 
therefor by B., made an oral agreement 
with Bb. to repay him said sum, if he 
should not realize said sum out of the 
profits arising from said share. Held, 
that this agreement was within the stat- 
ute of frauds, as it was not to be per- 
formed within one year from the making 
thereof. Lapham v. Whipple, 59. 


INSURANCE. 

When a part owner of a vessel or its 
outfits effects insurance thereon in his 
own name only, and nothing in the 
policy shows that the interest of any 
other person is secured thereby, an ac- 
tion on the policy cannot be maintain- 
ed in the names of all the owners, upon 
parol evidence that such part owner was 
their agent for procuring insurance, and 
that his agency and their ownership 
were known to the underwriters, and 
that the underwriters agreed to insure 
for them all, and that it was the inten- 
tion of all the parties, in making the 
policy, to cover the interest of all the 
owners. Finney v. Bedford Commer- 
cial Ins. Co. 348. 

2. When insurance is made on a 
vessel to her port or ports of discharge, 
the voyage terminates at the port where 
the cargo is substantially discharged. 
Upton v. Salem Commercial Ins. Co. 
605. 

3. A vessel was insured at and from 
Salem to her port or ports of discharge 
in the River La Plata: All her cargo, 
except a few bundles of shingles, was 
discharged at Monte Video, where she 


took on board merchandise intended for 
another vessel of the owner, then lying 
at Buenos Ayres, and proceeded to that 
port, where she was lost. Held, in a 
suit against the underwriters, that the 
assured was not entitled to recover, if 
the cargo was substantially discharged 
at Monte Video, and that it was for the 
jury to decide whether the cargo was 
so discharged ; the burden of proof be- 
ing on the defendants. Jd. 

4. A policy of insurance against loss 
of a woollen factory by fire contained 
this proviso: ‘‘If the representations 
made in’’ the application of the assured 
for insurance ‘‘ do not contain a just, 
full and true exposition of all the facts 
and circumstances in regard to the con- 
dition, situation, value and risk of the 
property insured, so far as the same are 
known to the said applicants, and are 
material to the risk; or if the situation 
or circumstances affecting the risk there- 
upon shall be so altered or changed, by 
or with the advice, agency or consent of 
the assured, or their agent, as to in- 
crease the risk thereupon, without the 
consent of this company,’’ (the under- 
writers,) ‘* this policy shall be void.” 
There were annexed to the application 
of the assured various questions by the 
underwriters, and a notice that it was 
expected that the answers thereto would 
meet the requirements of the under- 
writers’ office; one of which require- 
ments was, that an examination should 
be had of the insured premises, thirty 
minutes after work. Among the writ- 
ten answers of the assured to said ques- 
tions were these: The factory is work- 
ed from ‘‘ 5 o’clock A. M. to 84 o’clock 
P.M. Sometimes extra work will be 
done in the night.’’ ‘* No watch is kept 
in or about the building ; but the mill is 
examined thirty minutes after work.”’ 
Held, that the representations of the 
assured were legally adopted and em- 
bodied in the policy, as part of the con- 
tract, to the same effect as if they had 
been therein set forth at large. Held 
also, that although the answers of the 
assured were representations, rather 
than warranties, and were therefore 
sufficient, if the statements therein, of 
the facts relied on as the basis of the 
contract, were made in good faith, and 
were substantially true and correct, as 
to existing circumstances, and were sub- 
stantially complied with, so far as they 
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were executory; yet that, subject to 
this qualification, it was a condition pre- 
cedent to the liability of the under- 
writers, that the answers should con- 
tain a just, full and true exposition 
of all the facts and circumstances in 
regard to the condition, s tuation, value 
and risk of the property insured, so 
far as known to the assured, and mate- 
rial to the risk. Held also, that although 
the assured were themselves the owners 
and occupants of the property insured, 
and made the application for insurance, 
yet the question whether they knew cer- 
tain facts and circumstances respecting 
it, which were omitted, or not accurate- 
ly stated, in their answers, was a ques- 
tion of fact to be left to a jury. Held 
also, that the representations made by 
the assured, as to certain usages and 
practices observed at the factory, con- 
cerning the modes of conducting their 
business, and the precautions taken to 
guard against fire, amounted to a stipu- 
lation that such modes of conducting 
their business should substantially con- 
tinue to be adopted, and such precan- 
tions substantially continue to be taken, 
during the term of insurance ; and that 
a discontinuance thereof by the assured, 
or by those entrusted by them with the 
management of the property, without 
the consent of the underwriters, would 
render the policy void, by virtue of the 
proviso therein respecting an alteration 
or change in the situation or cireum- 
stances affecting the risk. Held also, 
that the answers of the assured were to 
be construed with reference to the re- 
quirements of the underwriters, as spe- 
cified in the notice accompanying the 
questions ; and that a mere literal con- 
formity and compliance would not be 
sufficient. Held also, that the assured 
were bound, by their representation that 
the mill was examined thirty minutes 
after work, to make such examination 
thirty minutes after the extra work, as 
well as after the other work. Held 
also, that the question, what is a cessa- 
tion of work at the factory, from which 
the thirty minutes are to be computed, 
is a question for the jury, under all the 
circumstances of each particular case. 
Houghton v. Manufacturers’ Mutual 
Fire Ins. Co. 114. 


LIMITATIONS, STATUTE OF. 
The maker of a note wrote a letter to 
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the payee, offering to give a new note 
payable on time, and saying, ‘* you 
shall have your pay if I live and the 
whaling business does not fail: Now, 
if you will agree to this, I will renew ; 
or else you must do the next best.” 
The payee did not accept the offer, but 
brought an action on the note. Held, 
that the letter did not take the note out 
of the operation of the statute of limita- 
tions. Mumford v. Freeman, 132. 

2. Ina suit by the payee against the 
maker of a promissory note, the de- 
fendant relied on the statute of limita- 
tions, and the plaintiff gave in evidence 
an indorsement of payment, written 
thereon by himself, and dated within six 
years next before the suit was com- 
menced, as follows: ‘ Reeeivea Cot- 
ton Mill order, in part, sixteen dol- 
lars ;*’ also an order of the same date, 
drawn on the plaintiff, in favor of the 
defendant, by a third person, for $22 38, 
and directing the plaintiff to charge the 
same to the Cotton Mill; and an ae- 
knowledgment of the defendant written 
on the back of the order, that he had 
** received the within as specified.’’ 
Held, that this was not sufficient proof 
of payment to take the case out of the 
operation of the statute of limitations. 
Waterman v. Burbank, 352. 


MORTGAGE. 

A second mortgagee, who purchases 
and takes an assignment of the first 
mortgage, and, with the consent of his 
mortgagor, sells a part of the mortgaged 
premises, and the wood growing on 
another part thereof, and receives the 
proceeds, is entitled by law, as against 
one who claims under his mortgagor, to 
apply those proceeds towards payment 
of the first mortgage, unless his mort- 
gagor, when these proceeds are re- 
ceived, requests him to apply them to- 
wards payment of the second mortgage. 
Parker v. Green, 137. 

2. A mortgagee, who brings a bill 
in equity to redeem a prior mortgage, is 
entitled to redeem, on paying the sum 
due thereon, although the defendant 
has, in addition to his prior mortgage, a 
claim on the mortgaged property, which 
takes precedence of the plaintiff's mort- 
gage ; unless the defendant files a cross 
bill to redeem the plaintiff's mortgage. 
Green v. Tanner, 411. 

3. Alienage of the mortgagor is no 








_— 








Pee? SF 


defence to a writ of entry brought by 
the mortgagee to foreclose the equity 
of redemption. Jb. 

4. A building erected on the land of 
one who has given a bond to the build- 
er to convey the land to him, on his 
paying a certain sum within a certain 
time, is not the personal property of the 
builder, within the meaning of the Rev. 
Sts. c. 74, § 5, so as to require a mort- 
gage thereof, given by the builder to 
the owner of the land, to be recorded in 
the town clerk’s office, in order to ren- 
der it valid as against the creditors of 
the mortgagor; nor so as to cause a 
forfeiture of the building to the mortga- 
gee, under Rev. Sts. c. 107, § 40, in 
sixty days after breach of the con- 
dition of the mortgage. Eastman v. 
Foster, 19. 


PARTNERSHIP. 

When money is lent to part of the 
members of a firm, who give a note for 
it in their own names only, the lender is 
not a creditor of the firm, although the 

orrowers apply the money towards 
payment of the debts of the firm. Green 
v. Tanner, 411. 


PAUPERS, 

When a town, on receiving notice 
that one of its paupers is supported in 
another town, replies to the notice by 
denying that his settlement is in the 
town, and neither removes him nor 
makes any provision for his support, it 
is liable, without any new notice, for 
the expenses incurred by the other 
town for his support, after the notice 
as well as before, until suit brought. 
Inhabitants of Topsfield v. Inhabitants 
of Middleton, 564. 


PILOT. 

A warrant appointing a branch pilot 
‘**for the coast of Martha’s Vineyard 
and over Nantucket Shoals,’’ and au- 
thorizing him to take certain fees for 

iloting ships ** to the ports of Holmes 
Tole and Falmouth,’’ authorizes him 
to pilot ships into Woods Hole in Fal- 
mouth, as well as into the other port in 
Falmouth, and into Holmes Hole in the 
Vineyard. And parol evidence is not 
admissible — for the purpose of show- 
ing that Woods Hole is not included in 
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such warrant — that by “ port of Fal- 
mouth,’? is generally understood the 
port of Falmouth, called Falmouth 
town. Smith v. Swift, 329. 


PLEADING. 
Since the Stat. of 1836, c. 273, has 
prohibited special pleas in bar, every 
case must be tried upon the general 
issue, known as such in the law of 
pleading, or upon a plea specially order- 
ed by the court as a general issue; and 
consequently such plea is sufficient, and 
if the plaintiff demurs to it, judgment 
must be rendered for the defendant. 
Littlefield v. Pratt, 287. 


PROMISSORY NOTE. 

In a suit on a promissory note, fairly 
and intelligently given, by way of com- 
promise of a claim on the maker for rent 
of land occupied by him, he cannot de- 
fend by giving evidence that he was in 
peaceable and adverse possession of the 
land more than twenty years next be- 
fore the giving of the note. Cobb v. 
Arnoid, 403. 


REPLEVIN. 

A warrant for the collection of taxes, 
properly issued to a collector by a board 
of assessors, is ‘* a lawful warrant issued 
by a court of competent jurisdiction,” 
within the meaning of Stat. 1836, 
ce. 221, $ 1; and a person who is arrested 
on such warrant by the proper officer, 
for non-payment of taxes, is not entitled, 
as of right, to the writ of personal re- 
plevin, and to be thereby delivered. 
Aldrich v. Aldrich, 102. 

2. Under the Rev. Sts. c. 113, a de- 
fendant in replevin, who obtains a judg- 
ment for a return of the goods replevied, 
and sues out a writ of return, upon 
which the officer returns that he cannot 
find the goods, may maintain an action 
on the replevin bond, without first suing 
out a writ of reprisal. Parker v. Si- 
monds, 205. 

3 A party to an exchange of horses, 
who is deceived by false representations, 
cannot maintain an action of replevin for 
his horse, against the party who de- 
ceived him, unti! he has rescinded the 
contract, and returned, or offered to re- 
turn, the horse received by him. Thayer 
v. Turner, 550. 
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Notices of New Books. 


Tue Pustic STATUTES AT LARGE OF 
tue Unirep States or AMERICA, 
FROM THE ORGANIZATION OF THE 
GoveRNMENT IN 1789, To Marcu 3, 
1845. ARRANGED IN CHRONOLOGI- 
cat Orpver. With References to 
the Matter of each Act, and to the 
subsequent Acts on the same Subject, 
and copious Notes of the Decisions 
of the Courts of the United States, 
construing those Acts, and upon the 
subjects of the Laws. With an In- 
dex to the Contents of each Volume, 
and a full general Index to the whole 
work, in the concluding volume. To- 
gether with the Declaration of Inde- 
pendence, the Articles of Confed- 
eration, and the Constitution of the 
United States ; and also, Tables, in 
the last volume, containing Lists of 
the Acts relating to the Judiciary, 
Imposts and Tonnage, the Public 
Lands, ete. Edited by Ricnarp Pe- 
Ters, Esg., Counsellor at Law. 
Vols. 1, 2, 3, 4 and 5. Boston: 
Charles C. Little and James Brown, 
1845. 


The appearance of this edition of the 
Laws of the United States affords a fa- 
vorable opportunity for a notice of the 
different editions of those laws, which 
may not be uninteresting as a matter of 
legal history, and will be useful to 
enabling the profession better to under- 
stand in what this edition differs from 
the former ones. 

In 1795, Congress passed a law, 
(1795, chap. 50) requiring the secretary 
of state to cause the acts, &c., of each 
session to be printed after the end 
of the session. In 1818 they passed 





an act, (1818, chap. 80,) which is, sub- 
stantially, a renewal of the former act. 
By a joint resolution of April 3, 1618, 
(Vol. 3, p. 475,) provision was made for 
an index to the acts, &c., of each session, 
to be bound up with it. The pam- 
phlets published, according to the di- 
rection of these laws, have been conti- 
nued down to the present time, and 
form what are called the ‘ session 
laws.’’ A complete set of them, except 
in the hands of government officers, 
&c., is very rare, and for all purposes 
of reference would be nearly useless, 
as it would consist of over fifty vo- 
lumes. They are, moreover, extremely 
inaccurate. Misprints occur without 
number, some of which are of great im- 
portance, a few of which will be noticed 
below. Of late years they have been 
printed somewhat, but not much, bet- 
ter. To us, who are accustomed to 
the greatest occuracy in the printing 
done by the state, it seems almost in- 
credible, that so important a work 
should have been executed so care- 
lessly. In 1815, Messrs. Bioren and 
Duane published an edition of the laws, 
treaties, &c., up to that time, in five 
volumes; the fifth of which consists of 
an index merely, and the first of mis- 
cellaneous papers, treaties, &c. The 
second, third, and fourth volumes are 
composed exclusively of statutes. This 
edition is printed very correctly, hav- 
ing been collated with the original re- 
cords, and is very creditable to the 
editors. Congress subscribed for one 
thousand copies of this edition, (Act of 
1814, chap. 69.) It has been continued 
by successive volumes, by several edit- 
ors, a volume coming out as fast as 
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laws enough had accumulated for that 
purpose. The sixth and seventh vo- 
lumes were carefully executed, but 
less pains appear to have been spent on 
the eighth and ninth. The ninth, and 
last, of these volumes closes with the 
acts of 1839. In 1827, the edition 
which bears the name of Judge Story 
was published, in three volumes. It 
was intended mostly for the use of the 
profession, and contains only those laws 
likely to be useful to them. We under- 
stand that all that Judge Story did, in 
editing the work, was to mark the acts 
to be published, and this is done with 
much judiciousness. In 1837, another 
volume was published, in continuation 
of the three volumes of Judge Story, 
and on the same general plan, edited 
by Mr. Sharswood; but much less 
judgment is shown in the selection of 
acts. ‘The above are all the editions of 
the laws, except some very old ones, 
(Folwell’s, &c.,) not worthy of parti- 
cular notice. 

The necessity, therefore, of a new 
edition was very apparent. The gov- 
ernment needed one, because the ‘* ses- 
sion acts’? were very numerous, ex- 
tremely inaccurate, and destitute of any 
general index ; and the edition of Bio- 
ren and Duane, and their successors, 
was contained in nine volumes, (the 
last two of unwieldy size,) without 
any general index to the whole, extend- 
ing only to 1839, and (what is a great 
practical inconvenience,) having no run- 
ning title of the chapters. The typo- 
graphical execution of the early vo- 
lumes was poor; and in those of Bio- 
ren and Duane no acts concerning the 
District of Columbia were inserted. 
The profession needed another edition, 
because the edition of Story and Shars- 
wood was only a selection of the public 
laws, and because, not having been col- 
lated with the rolls, it could not be 
relied on with certainty. Thus, in the 
act of 1799, on p. 686 of that edition, 
an augmentation of the marine corps, 
by ‘* not exceeding two first lieute- 
nants, six second lieutenants, eight sur- 
geons, one hundred and seventy pri- 
vates,”’ &c. is authorized. The true 
word is sergeants. Bioren and Duane 
make the same error. In the act found 
in Story’s edition, p. 1967, the whole of 
§ 3 is wrong. As there printed, it 
provides for the salary of a clerk ; as 
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the original stands, it relates to the ex- 
pense of surveys of land. It is right 
in the continuation of Bioren and Duane. 
The mistake arose, probably, from 
printing from a copy of the bill as ori- 
ginally introduced, without knowing 
that it was amended, by striking out § 3 
and inserting another in its place. Si- 
milar errors are found in volumes 8 
and 9 of ** Laws of the United States.”’ 
One act (that of 1815, chap. 70, em- 
ye the cullege of Georgetown, 

. C. to confer academical degrees,) 
seems not to have been known to Judge 
Story, or Bioren and Duane, as they 
chapter their acts without any reference 
to it. We have not space to notice 
any more of the many errors. No pro- 
vision has ever been made, that any 
of these editions should be even prima 
facie evidence of the existence of the 
laws. 

The occasion was embraced by con- 
gress, to make an entire reform in the 
mode of printing the laws, and to have 
a new edition, which should be made 
right without regard to former editions, 
and the result is the edition we are 
now noticing. It is beautifully printed, 
on paper of good quality, and with a 
wide margin and with type just large 
enough. It contains all the laws of 
the United States, of every nature, and 
all the joint resolutions and treaties, 
in eight volumes. But the public acts 
are printed separately, in the first five 
volumes. The sixth volume contains 
all the private acts ; the seventh all the 
Indian treaties; and the eighth all the 
foreign treaties. In the eighth volume 
are also included a general index and 
convenient tables, among which is a ta- 
ble showing the differences in the chap- 
tering of each of theabove three principal 
editions ; so that a person who owns 
this edition only may, by this table, 
find a reference made to either of the 
other editions, if made by year and 
chapter. These tables, with a gene- 
ral index to the public acts, will also 
be bound up in the fifth volume, for 
those who “2 prefer to buy the public 
acts only. Thus, government has a 
convenient, accurate, and complete col- 
lection of all the acts, treaties, &c. : 
while the profession, by buying the 
first five volumes only, have all their 
wants supplied. An entirely new mode 
of chaptering, which is substantially 
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the same as that adopted in Massachu- 
setts, has also been adopted. In Bioren 
and Duane, the acts are chaptered con- 
secutively, to the end of each volume. 
The same mode is adopted in the vo- 
lumes, in continuation of that edition, 
except that in some of them the joint 
resolutions are also chaptered as acts. 
In Story’s and Sharswood’s edition, 
the acts are chaptered consecutively, to 
the end of each congress. In this edi- 
tion they are chaptered consecutively 
and chronologically, to the end of each 
session of each congress. The order 
of the acts is also, in many instances, 
changed, in order to preserve the chro- 
nological arrangement, which had been, 
for no good reason, departed from in 
all the prior editions. When a former 
act is cited by its title, a marginal 
note is'made, giving the year and chap- 
ter. 

The whole has been carefully col- 
lated with the originals at Washington, 
and, by an act of the session of 1846, 
this edition is made competent evidence 
of all the laws, &c., contained in it. 
As an instance of the labor and ex- 
pense bestowed on the work, we are 
informed that a whole edition of five 
hundred copies was thrown away, on 
account of some defect which was dis- 
covered in the plan, and all the stereo- 
type plates were altered. It is hardly 
necessary for us to say, in conclusion, 
that it must be regarded, not merely as 
the best edition of the laws, but as the 
only one worthy of the country or the 
profession. 


Tue EgquitasLe JurispicTION OF THE 
Court or Cuancery ; ComprisinG 
irs Rise, Procress, ano Fina Es- 
TABLISHMENT. To which is prefixed, 
with a view to the elucidation of the 
Main Subject, a Concise Account of 
the Leading Doctrines of the Com- 
mon Law, in regard to Civil Rights, 
with an attempt to trace them to 
their sources; and in which the va- 
rious Alterations made by the Legis- 
lature, down to the present day, are 
noticed. By Grorce Spence, Esq., 
one of her Majesty’s Counsel. In two 
volumes. Vol. I. Philadelphia: Lea 
& Blanchard, 1846. 


This is a substantial looking volume, 
of more than seven hundred pages, and 
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a second is announced to appear early 
next year. We shall defer an extended 
examination of the work until it is com- 
pleted. 

The present volume has for its ob- 
ject, to trace the outlines of the history 
of the laws of England, so far as they 
relate to property, and to set forth, in a 
short compass, their leading principles. 
One great aim the author professes to 
have had in view, was to explain how 
it has arisen, that those laws are ad- 
ministered by distinct tribunals, — the 
courts of common law and the court of 
chancery ; and to point out, as far as it 
could be done, the boundary lines be- 
tween their respective jurisdictions. In 
order to accomplish this purpose, the 
author has gone back to the period at 
which the first authentic records of civil 
jurisprudence in England commenced, 
namely, the introduction of the Ro- 
man laws and institutions. Upon this 
branch of the subject, he has given 
evidence of immense research, and has 
defended his positions by copious learn- 
ing, and abundant historical illustra- 
tions. The next volume will be (appa- 
rently) of more practical value than 
the present; being a practical view of 
the equitable jurisprudence administer- 
ed in the court of chancery, in all its 
branches. The work, when completed, 
cannot fail to be a standard treatise of 
the kind, and of that substa: tial merit, 
which will insure its favorable recep- 
tion on both sides of the Atlantic. 


New Books Receivep. — An Exami- 
nation of the Testimony of the Four 
Evangelists, by the Rules of Evidence 
administered in Courts of Justice. With 
an Account of the Trial of Jesus. By 
Simon Greenleaf, LL. D., Royall Pro- 
fessor of Law in Harvard University. 
Boston: Charles C. Little and James 
Brown. 1846, 

A Treatise on the Criminal Law of 
the United States ; comprising a Digest 
of the Revised Statutes of the Gene- 
ral Government, and of Massachusetts, 
New York, Pennsylvania, and Virgi- 
nia ; with the Decisions on Cases aris- 
ing upon those statutes; together with 
the English and American Authorities 
upon Criminal Law in general. By 
Francis Wharton. Philadelphia : James 
Kay, Jr., & Brother, Pittsburg: C. 
H. Kay. 1846. 
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Intelligence and Mliscellanp. 


To the Editor of the Law Reporter. 

Tue Triat sy Jury.— The article 
on this subject, in the September num- 
ber of the Law Reporter, has, to every 
unprejudiced mind, stated very suffi- 
cient reasons why the rules of exclu- 
sion of jurors, adopted in New York, 
should not meet with approbation. In 
South Carolina, the question, whether 
a juror could be examined on his voir 
dire, touching his prejudices against 
the prisoner, and the expression of opi- 
nions as to his guilt, and as to the 
general prejudice of the community, 
was decided in the negative in the year 
1812, by the constitutional court, and 
has been ever since acquiesced in, with- 
out a murmur, by the bar, the bench, 
or the community. The case of The 
State v. Baldwin will be found in the 
third of Brevard’s Reports, 309. Grim- 
ke, on the cireuit, refused to permit 
the prisoner to examine the jurors, and, 
on appeal, his decision was sustained 
by Coleock, Smith, and Bay ; Nott and 
Brevard were for allowing the examin- 
ation. Fortunately the two last, al- 
though most eminent and distinguished 
as lawyers and judges, were not able 
to introduce the rule into practice, of 
examining a juror. The stern inflexi- 
ble purity, justice, and love of common 
law principles, which characterized Col- 
cock, Smith, Bay, and Grimke, on this 
occasion, a3 On many others, saved the 
country from a beautiful theory, but a 
destructive practice. 

There can be no doubt that the com- 
mon law, from its earliest days, repu- 
diated the notion of examining a juror. 
The cases cited, by the author of the 
article under consideration, and in the 
opinions of the judges in The State v. 


Baldwin, abundantly show this. The 
inexpediency of such a rule has beea 
most fully shown by the result of the 
case against Polly Bodine. In South 
Carolina, before Baldwin’s case, the 
same thing very nearly occurred. 

In the case of The State v. Jacobs, 
the prisoner was about to be tried for 
the murder of the deputy sheriff, Fos- 
ter. It was a crime of great notoriety, 
and had created a great deal of excite- 
ment. When the prisoner was put to 
the bar, for his trial, he claimed and 
was allowed the right of examining 
each juror, as to his opinion of his 
guilt. Out of the panel of forty-eight, 
only two answered that they had form- 
ed no opinion. Tales jurors, according 
to the law of South Carolina, are 
drawn from the inhabitants of the city 
of Charleston, or from those of the 
towns and villages, and those living 
within five miles thereof. The whole 
tales list of the district of Fairfield 
(where the trial was to be had,) was 
exhausted, and a jury could not be had. 
The prisoner was remanded to jail. 
Before the next term he broke jail, fled 
the state, and was gone more than twen- 
ty years. He was brought back, by 
inhabitants of the state (Georgia,) to 
which he had fled, tried upon the same 
indictment, every witness who was 
present at the murder was present at 
the trial, testified with great minute- 
ness to every fact and circumstance at- 
tending it; the prisoner was convicted 
and executed ! 

The results of the rule of practice, 
in South Carolina, since 1812, have 
been perfectly satisfactory. For a fair 
and impartia] trial, at the earliest pos- 
sible day, has uniformly been afforded 
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to the prisoner. Out of the panel of 
forty-eight, he never fails to select a 
jury to whom he is willing to commit 
the trial of the issue, for life or death. 
Such a thing as a challenge for cause, 
is of rare occurrence ! 

The jurors of South Carolina are 
drawn by a child, in the presence of 
the clerk, sheriff, and judge, in term 
time, for the next succeeding term, 
from a list of the inhabitants of each 
district, who have resided within the 
same for two years, and who have, 
respectively, a freehold of fifty acres of 
land, or a town lot; or, not having 
such freehold qualifications, who have 
resided within the same for six months, 
and have respectively paid a tax of 
three shillings sterling. This list is 
furnished every three vears, by the tax- 
collector of each district. The venires 
to compel the attendance of the panels 
of forty-eight plea and petit jurors, and 
twenty-four grand jurors, are issued by 
the clerk; and are, by law, required to 
be delivered to the sheriff within two 
weeks after the adjournment of the 
court. At the trial term, the petit and 
plea jurors of twenty-four men, com- 
prising juries No. 1 and No. 2 of twelve 
men each, are drawn by a child, in the 
presence of the clerk, sheriff, and 
judge. When a capital case is called 
for trial, the jury is begun to be made, 
by commencing at the head of jury No. 
1, and, if need be, proceeding through 
No. 2. If both be exhausted, and the 
jury be not made up, the supernumera- 
ries are drawn, and, as drawn, are pre- 
sented to the prisoner. If they be ex- 
hausted, and still the jury is not made, 
resort is had to the ¢éa/es. 

This apparently perfectly impartial 
and pure mode of obtaining a jury has, 
latterly, been much corrupted, and 
brought into disrepute. The interval 
of near six months, between term and 
term, affords to parties the opportunity 
of knowing the persons who are to 
compose the next juries, of conversing 
with and prejudicing them, and, if need 
be, of tampering with, and even brib- 
ing such as can be tampered with and 
bribed. This might be obviated, by 
directing the clerk to suffer no one to 
see the names of those drawn as jurors, 
were it not for the unfortunate provi- 
sion of the act of 1839, which requires 
the venire to be delivered to the sheriff 





within two weeks after the adjournment 
of the court. 

The inestimable value of the trial by 
jury makes it the duty of every freeman, 
and especially of every lawyer, to point 
out every defect in its practical work- 
ing, in every section of our broad and 
happily diversified country ; so that 
they may be removed, and this noble 
palladium of life, liberty, and property, 
be made as perfect as human nature 
admits. A. 

Spring field, S. C. September 10, 1846. 


Liapitity of PARTNERS TO THIRD 
Parties. —It has been hitherto held, 
that where there is an agreement to 
share the profits of an established con- 
cern with others, and the name of a 
party is held out as thus interested, he 
is liable to third persons forcredit given 
to the concern, though not known, at 
the time by the creditor to belong to it, 
and though no credit was given to him, 
individually. And see For v. Clifton (6 
Bing. 794, per Tindal, C. J.): Bond 
v. Pillard, (3 M. & W. 357); Waugh 
v. Carver, (2 H. Bl. 235); Cheap v. 
Cramond, (4 B. & Ald. 663.) Where 
the partnership has really ceased, it 
seems that the mere fact of one of the 
partners continuing to be held out, does 
not suffice to render him liable. In 
Holcroft v. Hoggins, (15 Law Journal, 
C. P. 129,) credit had been given for 
articles supplied to a newspaper, of 
which the defendant had been a proprie- 
tor, but had ceased to be so before the 
contract was entered into with another 
proprietor, but the defendant's name re- 
mained as the registered proprietor. It 
was held that he was not liable ; and so 
much stress was laid in the judgment up- 
on the fact, that no credit was given to 
the defendant personally, that the rule 
as previously settled iscertainly modified 
by the recent decision. Tindal, C. J., 
says; ‘* The question is, whether the 
defendants were contractors, and not 
whether they were proprietors of the 
newspaper in which the articles were 
inserted, and the evidence is, that the 
contract was made by L. alone. It 
may be true, that they held themselves 
out to the world as proprietors, and if 
it had been shown that credit was given 
to them on that account, it might be a 
different question.” This somewhat 
new doctrine has been partially applied 
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by Mr. Baron Parke, in the nisi prius 
ease of Lowe v. Wilson, to railway pro- 
visional committee men, who are held 
not to be liable to third parties, though 
their names are held out to the public, 
if there was a managing committee, to 
whom credit was directly given ; a deci- 
sion upheld by Pollock, C. B., in the 
subsequent case of Banks v. Goode, (7 
Law Times, 286.) It is difficult to 
avoid the conclusion, that partners are 
no longer liable on contracts with the 
firm or concern to which they belong, 
though held out to the world as such, 
unless it be shown that credit was in 
some way given to them individually. 
This doctrine cannot be reconciled with 
the law hitherto declared on this point, 
in the cases above cited, or in that of 
Carter v. Whalley, (1 B. & Ad. 11,) 
which must be held invalidated. — Law 
Magazine. 


Banxrvpts in Massacuvsetts. — 
We have been favored, by the clerk of 
the circuit court of the United States 
for this district, with a statement, ex- 
hibiting the number and amount of ap- 

lications for relief, under the bankrupt 
aw in Massachusetts, from which we 
gather the following interesting parti- 
culars : — 


Number of applicants for re- 


lief, under the act’. ° 3349 
Number proceeded against, in 

invitum . ° ‘ , 40 
Discontinued, by leave of court 48 
Dismissed, for want of prose- 

cution . ; : : : 91 
Number who received a dis- 

charge : ; , ‘ 3114 
Aggregate number of creditors 

given in by applicants , 99619 


Aggregate amount of debts, 

given in by the applicants $34,648,396 69 
Aggregate amount of property 

surrendered by the appli- 

eants . ‘ . P $16,834,459 10 
Aggregate costs of the judicial 

roceedings, had under the 

aw . . . . . 998,330 52 


About five millions of debts were se- 
cured by mortgages, and other liens 
upon the property of the bankrupts, 
not included in the aggregate amount of 
property surrendered. 

Of the property surrendered, after 
deducting liens and securities, there was 
received and distributed the sum of 
$1,085,722 38 in cash, being about 
twenty per cent. on the claims actually 


proved against the estates of the bank- 
rupts. 

We understand that there is no pe- 
tition now pending in court; the 
whole of this immense amount of busi- 
ness having been nearly brought to a 
conclusion. When it is recollected, 
that almost the whole of this labor has 
been done in a court with a single 
judge, it will be acknowledged that 
here is»an instance of * judicial des- 
patch” worthy of imitation, and almost 
without a parallel. It also shows, be- 
yond all possibility of contradiction, 
that there is no necessary connection 
between proceedings in equity and those 
interminable delays, which are so gene- 
rally regarded as a part of it. 


Cuter Justice or tHE Enciisu Com- 
mMoN Prieas.— The unexpected death 
of Sir Nicolas Tindal, says the London 
Times, is one of those events which 
seem expressly timed to warn us that 
other powers have a voice in human ar- 
rangements. Had the Lord Chief Jus- 
tice died only ten days since, or had 
that event been preceded by the usual 
length of warning, it is unnecessary to 
say how much the late Ministers would 
have prized the opportunity of reward- 
ing a meritorious and faithful ally. He 
has just survived their reign; and at 
the very moment of all others most con- 
venient to the new Government, he has 
resigned his emoluments and henors in- 
tothe lap of the incoming Premier. Sir 
Frederick Thesiger, whom for many 
reasons we should warmly have con- 
gratulated on such a promotion, must, 
for the present, ‘* wrap himself in his 
own virtue,’ and Sir Thomas Wilde 
suddenly finds himself at the height of 
his ambition. Yesterday a private bar- 
rister and ex-Attorney-General, rather 
the worse for politics and office, to-day 
he becomes per saltum Lord Chief Jus- 
tice of the Common Pleas. Mr. Jervis 
takes his place as Attorney-General. 
This strange coincidence of course does 
not end in itself. This morning the 
electors of Worcester will meet, as they 
imagine, to re-elect, with no small grat- 
ulation and triumph, their old friend 
Sir Thomas Wilde. He for once will 
not be at his post, or if there, will only 
present himself to decline those high 
honors he yesterday so anxiously so- 
licited. 
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Mot ch-Pot. 


It seemeth that this word Aotch-pot, is in English a pudding, 
for in this pudding is not commonly put one thing alone, bug 
one thing with other things put together. — Litleton, § 237, 
176 a. 


In the seventh volume of the Law Report 


er, we published a report of the case of 


‘onrad vy. Williams, in which a new trial 
was ordered. There has been one trial 
since, and the jury were unable to agree. 
By the following, from the Ithaca Chronicle, 
it appears that there has been still another 
trial: “The cause of Conrad v. Williams, 
for breach of marriage promise, tried at the 
circuit court in this village, last week, occu- 
pied five days, and was the only cause tried 
at this circuit. It was the third time the 
cause had been tried; a new trial having 
been granted after the first, in which the 
verdict was $3,000 for the plaintiff, and the 
jury failing to agree in the second. Afler 
the cause had been given to the jury on 
Friday evening, they reported, at about ten 
o'clock, their inability to agree. They were 
sent out again, for further deliberation. At 
five o’clock, on Saturday morning, the court 
was summoned by the court-house bell, and 
again the jury reported their inability to 
agree. Once more they were sent out for 
further deliberation. About nine o’clock they 
reported, for the third time, their inability to 
agree. Judge Parker assured them that the 
circumstance was unfortunate ; he regretted 
that they had passed so uncomfortable a 
night; that he would endeavor to have them 
more comfortably provided for in future; he 
would remain in town until Monday morn- 
ing, to receive their verdict, if they should 
be able by that time to agree ; if not, he bad 
a circuit to hold at Albany, after which, and 
probably in about two weeks, he would 
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again attend to receive their verdict, should 
they be prepared to render it; in the mean 
time the sheriff would take all proper care 
for their accommodation and comfort! Ano- 
ther brief balf hour's deliberation enabled 
the jury to report, that they had agreed on 
their verdict, which was rendered for the de- 
fendant. 


An obliging correspondent in Belfast, Me., 
states, in a recent letter to us, that we made 
a mistake in the statement of the decision of 
Merrill v. Parker, (24 Maine R. 89,) in our 
last number, p. 223. Instead of reading, 
“it was held that this action could not be 
maintained, (Whitman, C. J. dissented,)”’ it 
should read, “it was beld this action could 
he maintained, (Shepley, J. dissented.) The 
mistake was not more ours than the report- 
er’s, who corrected it, however, in a fly leaf 
at the end of the volume. 


The London Law Magazine thus speaks 
of grand juries: Grand juries are the great 
impediments to criminal courts, obstructions 
to justice, and wanton causes of delay, with- 
out even a shadow of benefit. We have 
knowa many clear cases for conviction, in 
which they have ignored bills; one very re- 
cently where the prisoner intended to plead 
guilty. 


It has hitherto been held in England, that 
forbearance to prosecute a suit is a good 
consideration for a promise to pay debt and 
costs. In the late case of Wade v. Simeon, 
(15 Law Journ. 114,) it was held, that this 
is so only when there was a good cause of 
action, and the suit stayed could have been 
maintained. 


Insolvents in Massachusetts. 























Name of Insolvent. | Residence. Occupation. <p oe Name of Master or Judge. 
Adams, Edward, |Natick, Shoe Manufacturer, | Aug. 6, |Nathan Brooks. 
Arnold, Ira R. |Braintree, toot Manufacturer, July 29, | Aaron Prescott. 
Atkinson, William, [Sowkary, lr nner, Aug. 17, |E. Moseley. 
Austin, William, | Boston, leamster, ** 19, (Bradford Sumner. 
B. (illegible) Jonathan, |Fall River, Laborer, « 94, IC. J. Holmes. 
Bachelder, Calvin, Lowell, Physician, July 30, (J. G. Abbott, 
Baley, Phillip, |New Redford, rrader, Aug. 13, (0. Prescott, J. P. 
tarber, Curtis H. |Framingham, rrader, “32, [Nathan Brooks. 
Barrett, R. B. ‘Boston, Housewright, * 5, (Bradford Sumner. 
Bassett, Joseph R. Marblehead, lrader, ** 14, \John G. King. 
Bebo, Label, \Boston, Ury Goods Dealer, « 5, |Bradford Sumner. 
Belcher, Charles, | Worcester, Baker, “ 4, lisane Davis. 
Blanchard, Isaac D, |Baston, Apothecary, * 29, (George S. Hillard. 
Blanchard, Nathan, ‘Stoughton, rrader, July 18, Naron Prescott. 
Bott, Stacy R. iSalem, railor, Aug. 17, (David Roberts. 
Bradford, George 3. | Millbury, Manufacturer, “ 20, |Isaac Davis. 
Burke, israel M. Salem, Pedler, “8, John G, King. 
Burley, Alfred, \Salem, Trader, 28, (John G. King. 
Burnham, David, & Co. |Haverhill, Shoe Manufacturer, « 26, ames H. Duncan. 
Chamberlain, Calvin T. |Lowell, Stable Keeper, Sept. 10, (J. G. Abbott. 
Chester, Charles, Lynn, iInnholder, Aug. 28, John G. King. 
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Name of Insolvent. 
Clark, George, 
Cole, William C, 
Conant, Nahum, 
Connell, William M. 
Cook, Winthrop D. 
Corey, Elisha, 
Currier, Nathaniel, 
Derrick, Join A. 
Diamond, Josiah, 
Drown, Nathaniel, 
Durell, Samuel J. 
Eaton, Job, 
Eddy, John & Jesse, 
Emerson, Oliver, 
Farnum, ©. C. 
Flagg, Lucius, 
Freelove, Caleb, 
French, Charles A. 
Frost, Harlow, 
Fuller, Charlies, 
Garmoen, Joseph Y. 
Gerrish, William L. 
Gibson, Edwin O. 
Hamilton, Oliver H. 
Hinckley, Wilson, 
Holmes, Isaac 8. 
Houghton, Daniel G. 
Howard, Azel, 
Huntington, Charles F. 
Huntocn, William R. 
Jones, Simon, 
Josslyn, William C. 
Knight, James, Jr. 
Lake, Eleazer, 
Lawrence, William, 
Lovering, Samuel F. 
Maiony, Michael, 
Marehat!, Joel M. 
Matherson, Samuel W. 
Moulten, Simon, 
Munro, Edward, 
Nichols, John, 
Packard, Calvin, 
Peters, Daniel C. 
Phelps, Samuel D. 
Pratt, Sylvanus G. 
Pray, Joshua, 
Prescott, William, 
Putnam, John F. 
Railton, William, 
Ross, Moses, 
Ryder, Alexander G. 
Saunders, ot 
Sawin, Charles H 
Sawin, R. H. 
Saxton, M. F. 
Seabury, Isaac, 
Seavy, George W. 
Shepard, Israel D. 
Sherburne, George M. 
Slater, Joseph K. 
Smith, James M. 
Snow, Francis, 
Soper, Benjamin P. 
Spare, James B. 
Sprague, Reuben O. 
‘Thomas, Caleb, 
Tilden, Henry, 
‘Tower, James M. 
Watter, James 5. 
Weed, Fitch, 
Wentworth, Stephen Jr. 
Wheaton, Henry 5. 
Wheeler, Benjamin F. 
Whittier, George, 
Wilson, Charles, 
Wilson, Charles Q, 
Worth, Henry C. 
Wyman, John B. 


Resiience. 





Dorchester, 
Sutton, 
Westford, 
Boston, 
Provincetown, 
Groton, 
Haverhill, 
Waltham, 
Roxbury, 
Pawtucket, 
Chelsea, 
Haverhill, 
Fall River, 
Lynnfield, 
Haverhill, 
Boston, 

New Bedford, 
Stoughton, 
Fitchburg, 
Randolph, 
Lexington, 
New Bedford, 
Fitehburg, 


. Commencemen 
Occupation. lot Proceedings. 
Cabinet Maker, Aug. 21, 
Carpenter, “« @, 
|Yeoman, e 18, 
Stone Cutter, so 67 
, 
| Mariner, 66 . 
Yeoman, 


Shoe Manufacturer, 

| Painter, 

\Broker, 

|Housew right, 

Laborer, 

|Cabinet Maker, 

| Manufacturers, 

iGentleman, 

‘Shoe Manufacturer, 

\Clerk, 

jStone Cutter, 

} bs rader, 
Cabinet Maker, 

‘Trader, 

Stone Worker, 

Druggist, 

|Carpenter, 





North Bridgewater, Varuisher, 


Barnstable, 
Plymouth, 
Lowell, 
Randolph, 
Boston, 
Boston, 
Lynn, 


Rast Bridgewater, | 


Newbury, 
Topsfield, 
Boston, 
Fitchburg, 
Fall River, 
Lowell, 
Methuen, 
Boston, 

New Bedford, 
Haverhill, 
Stoughton, 
Lowell, 
Fitchburg, 
Boston, 
Boston, 
Boston, 
Boston, 
Boston, 
Haverhill, 
New Bedford, 
Salem, 
Worcester, 
Boston, 
Boston, 
Lowell, 
Boston, 
Salem, 
Boston, 
Boston, 
Lowell, 
Randolph, 
Taunton, 
Boston, 
Boston, 
Marshfield, 
New Bedford, 
Boston, 
Pepperell, 
New Bedford, 
Milton, 
Dudley, 
Fitchburg, 
Haverhill, 
Quincy, 

New Bedford, 
Nantucket, 
Worcester, 





Master Mariner, | 

' Laborer, | 
| Teamster, 

Trader, 

Bookseller, 
\Innholder, 
|Cordwainer, | 

iT, ailor, i 
|Housewright, } 
iY eoman, 
|'Trader, | 
Carpenter, 
|Laborer, 
owe: 

Carpenter, 
Housewright, 
Druggist & Apothe’ v5! 
Blacksmith, | 
Boot Manufacturer, 
Laborer, j 
Yeoman, 

Harness & Tr. Mak’ | 
Teadd ler, 
|Harness Maker, 

Restorator, 

| Hatter, 

'T rader, 

\Cabman, 

| Trader, 
|Machinist, 
Furniture Dealer, 

Bookseller, 
Curner, 

\Trader, 

Trader, 

| Trader, 

' Harness & Tr. Mak’r, 

'Trader, 

‘Boot Manufacturer, 

Merchant, 
(Carpenter, | 

Housewright, | 
|Housewright, } 





lPaimter, 

\Grocer, 

{Shoe Dealer, | 
\Cordwainer, 
AY ictualler, | 
Lawyer, 
Carpenter, 
Shee Manufacturer, 
Stone Cutter, | 
Trader, 
‘Shoe & Hat Dealer, 
|Trader, | 





“se 2, 
“« 9, 
“ 5, 
“ 6, 
Mar. !2, 
Aug. 10, 
« 610, 
“ Of, 
“17, 
“ Q4, 
July 18, 
Aug. 4, 
July 28, 
Aug. 22, 
“ 5, 
“ 29, 
Sept. 5, 
Aug. 20, 
& 5, 
July 28, 
“99, 
Aug. 1, 
“ 24 
“ 91, 
“oc lu, 
“ 5, 
“ 27, 
oe 3l, 
“ 35, 
« 10, 
“ 22, 
“ 619, 
“cc 28, 
« 15, 
July 29, 
“ oO 
Aug. 15, 
“ 17, 
“e 24, 
“ 28, 
“ 15, 
“ 32, 
“ 32, 
Mar. 12, 
Aug Il, 
“oe 15, 
“ 2h, 
“ 10, 
o“ l, 
July 21, 
Aug. 15, 
“ 28, 
be 15, 
“ 94, 


“« 31, 
May 29, 
Aug. 25, 
ee 2I, 
July 2, 
Aug. 25, 





Name of Masteror Judge 


S. Leland. 
Isaac Davis. 
J. G. Abbott. 
‘Bradford Sumner. 
L. Scudder. 
J. G. Abbott, 
John G. King. 
George W. Warren. 
Aaron Prescott. 
|Horatio Pratt. 
Bradtord Sumner. 
James H. Duucan. 
ic, J. Holmes. 
|David Roberts. 
James H. Duncan. 
\George 8. Hillard. 
VU. Prescoit, J. P. 
| Aaron Prescott. 
Charles Mason. 
Aaron Prescott. 
George W. Warren. 
\O. Prescott, J. P. 
c harles Mason. 
'Welcome Young. 
\N, Marston. 
‘William Thomas. 
J. G. Abbott. 
|Aaron Prescott. 
Bradford Sumner. 
| Bradtord Sumner. 
John G. King. 








G. Roberts. 
David Roberts. 
| Bradford Sumner, 
‘Henry Chapin. 
iC, J. Holmes. 
JG. Abbott. 
James H. Duncan. 
|George 5. Hillard. 
J. H. W. Page. 
James H. Duncan. 
Aaron Prescott. 
‘J. G. Abbott. 
‘Charles Mason. 
George 8. Hillard, 
Bradtord Sumner. 
Bradford Sumner. 
Bradford Sumner. 
Bradford Sumuer. 
James H. Duncan, 
O. Prescot, J. P. 
‘David Roberts. 
H. Chapin. 
George 3. Hillard, 
Bradford Summer, 
J.G. Abbott. 
Bradford Sumner. 
John G. King. 
Bradford Sumner. 
wy s. “he 
. PLP. Fa 
Aaron em al 
Horatio Pratt, 
Bradford Sumner. 
George S. Hillard. 
|W. ‘Thomas. 
Jn. W Page. 
\George 8. Hillard. 
B. Russell. 
UO. Prescott, J. P. 
8S. Leland. 
iB. F. Thomas. 
Charles Mason, 
James H. Duncan. 
N. F. Safford. 
O. Prescott, J. P. 
‘George Cobb. 
|H. Chapin. 


ee 





